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» JOINT APPENDIX 


12 [Filed November 19, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


ax 
-! Grand Jury Impanelled August 30, 1956, Sworn in on September 4, 1956 
a The United States of America : Criminal No. 1194-56 
ao v. : Grand Jury No. 1477-56 
Major Surratt, Jr. : Manslaughter | 


(22 D.C.C. 2405) 

The Grand Jury charges: | 
2 On or about October 20, 1956, within the District of Columbia, 
Major Surratt, Jr., feloniously, wilfully and violently did stab Mary 
Stover with a knife, thereby inflicting injuries on the said Mary Stover 
of which injuries the said Mary Stover, on or about October 21, 1956, 
did die; and the said Major Surratt, Jr., in the manner and by the 
means aforesaid, did kill and slay the said Mary Stover. 


/s{ Oliver Gasch | 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Paul Matthews, Foreman. 


i > 


13 [Filed November 23, 1956] 
PLEA OF DEFENDANT | 

On this 23rd day of November, 1956, the defendant Major Sur- 
J ratt, Jr., appearing in proper person, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

The deft. is permitted to remain on bond. 
By direction of 


LUTHER W. YOUNGDAHL 


. Present: Presiding Judge, Criminal Court #1 


U.S. Attorney 


By Robert Asman, Asst. U.S. Atty. 
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15 


|Filed November 14, 1957] 

On this 14th day of November, 1957, came again the parties 
aforesaid, in manner as aforesaid, the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon, after 
hearing the arguments of counsel and the charge of the Court, the 
alternate jurors are discharged; thereupon, the jury upon their oath 
say that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and 
the defendant is committed to the District of Columbia Jail. 

By direction of 
Bolitha J. Laws 


Presiding Judge 
Present: Criminal Court # Assign. 
United States Attorney HARRY M. HULL, Clerk 
By Alfred Hantman By Paul A. Roser 
Asst. U.S. Attorney Deputy Clerk 


*x* * * 


{Filed November 18, 1957] 


MOTION FOR JUDGMENT OF ACQUITTAL OR IN THE 
ALTERNATIVE FOR A NEW TRIAL 


Comes now the defendant, Major Surratt, by and through his 
attorneys, John A. Shorter, Jr. and Roy M. Ellis, and moves this 
Honorable Court to grant him a judgment of acquittal or a new trial for 
the following reasons: 

1. The Court erred in denying defendant's motion for judgment 
of acquittal at the close of the Government's case and at the conclusion . 
of the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict is not supported by substantial evidence. 

4. The Court erred in charging the jury and in refusing to 
charge the jury as requested. 

5S. And for such other and further reasons as maybe advanced 


upon the hearing of this motion. 





3 . 
/s/ John A. Shorter, Jr. 


/s/ Roy M. Ellis 


Attorneys for Defendant | 
[Certificate of Service] ? 


[Filed December 12, 1957] 
MEMORANDUM 

Defendant, convicted of manslaughter, has moved for a judgment 
of acquittal or in the alternative for a new trial. The motion for acquit- 
tal is based upon the claim that at the trial there was not testimony which 
showed defendant inflicted the wound which caused the death of Mary 
Stover. } 

As the Court recalls, the substance of the testimony at the trial 
was as follows: Defendant and Mary Stover who formerly had lived 
together as husband and wife wereno longer doing so at the time of 
Mary Stover's death because deceased found out defendant was living 
with another woman. Defendant and Mary Stover had spent together a 
considerable part of October 20, 1956 and had consumed large quanti- 
ties of intoxicating liquor. Government witness Ralph Smith testified 
that on the evening of that day he came into a room where he found de- 
fendant bending over Mary Stover who was lying on the floor; defendant 
was wiping blood from the chest of Mary Stover and a knife was lying 
nearby; the witness asked defendant why he had cut the woman and the 
defendant replied that she was not hurt badly. This witness further 
testified defendant said he had stabbed Mary Stover. On cross exami- 
nation, it developed that this witness had previously testified at the 
Coroner's inquest and on that occasion had stated that when he saw 
the defendant wiping off the chest of Mary Stover he asked him what 

he had done, to which the defendant replied, "She will be all 
right. She ain't hurt bad", and then in answer to the question, "He 
never told you what happened?", the witness had replied, "No sir". 
Police Officer Gilmartin testified that when he placed defendant under 
arrest, he asked him if he had cut Mary Stover and that defendant said 





4 
he had not cut her but he had had a fight with her on Saturday night (the 
night defendant was found wiping blood from a wound in Mary Stover's 
chest). Deputy Coroner Christopher J. Murphy testified that the 
cause of the death of Mary Stover was a stab wound in the chest, and 
that such stab wound could be caused by the knife exhibited to him at the 
trial. This knife was introduced in evidence as the one found near the 
body of decedent. ‘In answer to a question whether the injury to the de- 
ceased might have been inflicted by her falling on the knife, the doctor 
replied, "Well, anything is possible, but it is highly improbable that 
this wound described by me could have been caused by falling on a 
knife ****,'' The doctor stated his reasons. He further testified the 
alcoholic content of the blood of decedent was 0.36 per cent, which 
would bring about muscular incoordination approaching on the border 
of paralysis and a person in that condition would be more or less stu- 
porous, dazed and dejected. Another witness named Newton Smith 
testified as to defendant's reticence in discussing the injury to Mary 
Stover when he came into the room shortly after Ralph Smith found the 
defendant bending over the woman and wiping blood from her wound. 
At the close of the evidence of the prosecution, defendant rested his 
case. 

The Court is of the opinion that the testimony was sufficient for 
submission to the jury. There was nothing which indicated decedent 
had any reason to inflict injury on herself or that a person other than 
defendant could have inflicted it. There was testimony that due to her 
intoxication she would have only dim knowledge of her surroundings 
and her ability to walk to the table where the knife had been left ina 

18 drawer would be that she might stagger there. There was rea- 
son for a dispute between decedent and defendant, and defendant indi- 
cated to police that there had been a fight between them. Defendant 
was with the woman when she sustained a stab wound. When confronted 
by witnesses, taking the least damaging version of the testimony against 
him, defendant refused to discuss the cause of the woman's injury and 
had minimized its seriousness. The circumstances related without being 





5 
explained appear to have required submission of the case to the jury. 


The Court therefore is constrained to deny defendant's motion for judg- 

> ment of acquittal. | 

In support of his alternative motion for a new trial defendant 
a claims the Court erred in refusing to instruct the jury that if it found 
a witness had knowingly stated a material fact under oath concerning 
a matter about which the witness could not have been reasonably mis- 
taken and that the same witness under another oath had contradicted 
or had testified differently about the fact, his later testimony had no 
legal tendency to establish the truth of the fact. The cases cited by 
defendant in support of this requested instruction contain only general 


a 


- statements in the course of opinions in civil cases. They do not deal 

| with the right of a jury to pass upon the weight of evidence, when a 
statement inconsistent to testimony given at trial has previously been 
made. In the present case the Court made plain to the jury that it 
might disregard the entire testimony of this witness but that if such 

; testimony impressed the jury as being truthful because corroborated by 
circumstances or for other reasons the jury might find valid, it might 
give such weight to the testimony as in the opinion of the jury it de- 
served. This is the instruction usually given in cases in which prior 
inconsistent statements have been made and no decision has been found 
to indicate its incorrectness. Defendant's motion for a new trial will 
be overruled. | 


/s/ Bolitha J. Laws 
hief Judge 
December 12, 1957 


19 [Filed December 13, 1957] 
JUDGMENT AND COMMITMENT 

On this 13th day of December, 1957, came the attorney for the 
government and the defendant appeared in person and by counsel, John 
A. Shorter, Jr., and Roy M. Ellis, Attorneys-at-law | 

It Is Adjudged that the defendant has been convicted upon his plea 





6 
of not guilty and a verdict of guilty of the offense of Manslaughter as 
charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Eight (8) years. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Bolitha J. Laws 
United States District Judge. 


|Filed January 24, 1958] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED HOUT PREPAYMENT OF COSTS 
|ON APPEAL - JUDGMENT] 


I, Major Surratt, Jr. » being first duly sworn accord- 
ing to law, depose and say that Iam the defendant in the above-entitled 
cause, and, in support of my application for leave to proceed in said 
cause without being required to prepay fees or costs, state as follows: 

1. That lam a citizen of the United States. 

2. That because of my poverty Iam unable to pay the costs 

of said suit or action. 

3. That Iam unable to give security for the same, 

That I believe I am entitled to the redress I seek in said suit 
or action. 

That the nature of my cause of action is briefly stated as 
follows: 


/s{ Major Surratt, Jr. 
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Y : 
- Let the defendant proceed without prepayment of costs. And be pro- 
v vided with copies of the transcript at govt. expense. | 
> /s¥ Bolitha J. Laws 


JUDGE 


24 |Filed January 24, 1958] 
NOTICE OF APPEAL 
Name and address of appellant - Major Surratt, Jr., D. C. Jail, 
Washington, D. C. | 
a Name and address of appellant's attorney - John A. Shorter, Jr. 
Offense - Manslaughter 
Concise statement of judgment or order, giving date, and any sentence- 
jury verdict of guilty; on December 13, 1957, sentenced to 
two to eight years imprisonment 
Name of institution where now confined, if not on bail - D. C. Jail 
is I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 
Dec. 13, 1957 /s/ Major Surratt, Jr. 
° Date ppellant 
/s/ John A. Shorter, Jr. 
> Attorney for Appéliant 
220 |Filed November 14, 1957] 
: DEFENDANT'S INSTRUCTION NO. 1 


Ladies and Gentlemen of the jury, if you find, upon a considera- 
.. tion of the evidence in this case, that a witness has knowingly stated 
a material fact under oath, concerning a matter which the witness could 
not have reasonably been mistaken, and that that witness, under another 
oath, has contradicted that fact, or testified differently about the same 
fact, you are instructed, é a-so-findthetthe- witness's 
about the fact has no legal tendene 









that you may act the entire testimony of the witness. Other hand, if you find test. of ) 


wit. as given this case by such a witn, impresses you as truthful, bec. corrob. by evd. .or for other 
reasons which you find valid, you may give it such weight as in your judgm. it deserves. 





Southern R. W. Co. v. Gray, 241 U.S. 333, 339, 36S. Ct. 558, 
60 L. Ed. 1030 
In re Gustav Schaefer Co., 103 F. 2d 237, 242 


Granted as amended. obj. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
{Filed March 3, 1958] 


31 U. S. Court House, 
Washington, D. C. 
Tuesday, November 12, 1957 


The above-entitled matter came on for trial before HONORABLE 
BOLITHA J. LAWS, Chief Judge in the United States District Court, and 
a jury at 2:30 p.m. 

APPEARANCES: 

ALFRED HANTMAN, ESQ., for the Government. 


JOHN SHORTER, ESQ. and 
ROY ELLIS, ESQ., for the defendant. 


PROCEEDINGS 

(The entire panel of jurors was sworn on voir dire. ) 

(Following the voir dire examination, a jury was duly impanelled 
and sworn. ) 

% * * * 

MR, HANTMAN: May we approach the bench a moment? 

(At the bench:) 

MR. HANTMAN: At this time, Your Honor, we would like to 
inform the Court that counsel for the defendant and counsel for the 
Government entered into the following stipulation: 

That the deceased upon whom Doctor Christopher J. Murphy, 
Deputy Coroner, performed an autopsy on October 22, 1956, was the 


body of Mary Stover who is the same Mary Stover named in the indict- 
ment in this case, who met her death on or about October 20, 1956, while 





9 | 
at premises 1422 - 11th Street, Northwest, in the District of Columbia. 
33 THE COURT: All right? . 
MR. ELLIS: Yes. 
MR. SHORTER: Yes. 
THE COURT: All right. 


* * * 


40 RALPH M. SMITH | 
was called as a witness by counsel for the Government, and after being 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q. . Give us your full name and your address? A. Ralph Moses 
Smith, 1422 - 11th Street, N. W. | 

Is that in the District of Columbia? A. Yes, sir. 
What type of residence is that? A. An apartment house. 
What apartment do you live in? A. Apartment 2 - A. 
Mr. Smith, do you know the defendant in this case, Major 
Surratt, Jr.? A. Yes, sir. 
Q. How do you know him? A. I met him through his wife. 
Q. Do you know the deceased in this case? Mary Stover? 
A. Yes, sir. | 

Q. How long have you known her? A. About three years. 

Q. Directing your attention to the early hours of Saturday, 
October 20, 1956, did you have occasion on that date to see the defen- 
dantand the deceased, Mary Stover? A. Yes, sir. 

Q. When and where was that? A. They came to my house. 

Q. Whattime? A. My apartment, after six in the morning, 
Saturday morning, | 

Q. What were you doing at that time? A. Getting ready to go 
to work. 

Q. Keep your voice up so the ladies at the far end of the jury 
box can here you, sir. 

Did you have a conversation with Mary Stover? A. Yes, sir. 
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42 Q. And asa result of that conversation, what, if anything, did 

you do? A. She asked me where was I going. I told her I was going 
to work. She asked me could she stay at my house that Saturday. 

Q. And what did you say? A. I said yes. 

Q. Where was Major Surratt? A. He was coming up the steps 
behind her. 

Q. And did you give Mary Stover the keys to your place? 


A. Yes, sir. 
Q. Did you see where Mary Stover, the deceased, and Major 


Surratt, the defendant, went? A. They went in the apartment. 

Q. At the time you talked to Mary Stover and observed the 
defendant, Major Surratt, what was their condition with respect to 
sobriety? A. I don't understand that. 

Q. Let me reframe it. Were they drunk or sober when you 
talked to Mary Stover? A. They had been drinking. 

You live up on the second floor, do you? A. Yes, sir. 

They both went upstairs by themselves? A. Yes, sir. 

Did you go on to work at that time? A. Yes, sir. 

You know Newton Smith and Georgene Smith? A. Yes, sir. 

Who are they? A. They are my friends. 

Where do they live? A. On the third floor. 

In the same building you live in? A. Yes, sir. 

They are no relation of yours, are they? A. No, sir. 

Did you return from work that day to your home? A. It was 
around 4:30. 

Q. Were you able to get into your house? A. Yes, sir. 

Q. How did you gain entry to the premises? A. Surratt - he 
threw the key out the window to me. 

Q. By "he", you mean the defendant Surratt? A. Yes, sir. 

Q. You called up to him, did you? A. Yes, sir. 

How many doors do you have to the entrance of your house? 


What kind of doors are these? A. A storm door anda 
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regular door to the house. 

Q. When you came into your apartment at 4:30 in the afternoon 
of October 20, which was a Saturday, what were the defendant, Surratt, 
and the deceased, Mary Stover, doing? A. They were sitting there in 
the house. 

Q. Were they having any conversation or doing anything at that 
time? A. Yes, sir, they had a bottle sitting on the table. 

Q. Did you have any conversation with them at that time? 

A. Yes, sir. | 
Q. What was the nature of the conversation, as best you recall? 
A. Tasked them for a drink. 
Whom did you ask for the drink? A. Surratt. 
Did he give you one? A. Yes, sir. : 
Then what happened? A. Then he told me to go get some 


Did you get some more? A. Yes, sir. 
What time did you return? A. I came right straight back. 
About what time was that? A. Less than five minutes. 
Was this before five o'clock then on Saturday, October 20? 
A. Yes, around about that time. | 
Q. And when you came upstairs, what if anything were Surratt 
and the deceased, Mary Stover, doing? A. They were still sitting 
there at the table. | 
Q. How many whiskey bottles did you notice around the premi- 
ses? A. I saw two or three sitting around. 
Q. Were they empty or full? A. They were empty. 
Q. Were they in your house before you left for work that morn- 
ing? A. What, the bottles? : 
Q. Yes. A. No, Sir. 
Q. They weren't your empty whiskey bottles? A. No, sir. 


Q. Was anyone else there when you returned from the whiskey 


store? A. No, sir, not then. 
Q. Did there come a time when Georgene came down? A. She 
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came down later. 
Q. What time was that? A. Oh, I guess about 5 or 10 minutes 
after I came with the liquor. 
Q. Did anyone give Georgene anything to drink? A. Yes, sir. 
Q. Who was that? A. She came around asking Mary to have 


Q. How long did you all sit and drink whiskey at your apart- 
ment? A. It was several hours, I guess, a couple hours. 

Q. Did Newton Smith go to work that morning? A. Yes, sir. 

Q. What time did he come home; do you recall? A. I will say 
it was around about seven. 

Q. Seven that evening on the 20th? A. Around 6:30 or 7. 

Q. Did you see him come in the house? A. I saw him after he 
got inside the house. 

Q. Did he come into your apartment or did he go straight up to 

47 his apartment? A. When he first came in, he went straight up. 

Q. Did there come a time when Georgene Smith left your resi- 
dence? A. He hollered to her outside. 

Q. Told her to come upstairs? A. Yes, sir. 

Q. And that left you and the defendant, Surratt, and the deceased, 
Mary Stover; is that right? A. Yes, sir. 

Q. Do you recall any argument of any kind that took place at 
that time between the deceased, Mary Stover, and Surratt? A. No, 
sir. 

Q. Did you hear any conversation between them? A. No, sir, 
not at that time. 

Q. How? A. Not right at that time. 

Q. Well, when was there any conversation between Surratt and 
Mary Stover? A. That was later on. I will say about an hour or so 
later. 

Q. All right, tell us as best you recall the details of the con- 
versation between Surratt and Mary Stover? A. She asked him some- 

48 thing about this other woman. 
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Q. She asked him something about the other woman? A. Yes. 

Q. What other woman? A. Miss Sutton. ? 

Q. What if anything did he say? A. I didn't pay attention to 
what he said. I don't think he said anything at the time. __ 

Q. Was there any conversation about clothing? A. Yes, sir. 

Q. What was that conversation about? A. She asked where 
were her clothes at. : 

Q. Who asked that? A. The deceased. 

Q. Mary Stover, the deceased? A. Yes. 

Q. Asked where her clothing was at? A. Yes. 

Q. What if anything did the defendant, Surratt, ~ A. He 
didn't say anything at the time. 

Q. What did you do at that point? A. At the time, Newton 
Smith came upstairs and called me. 

Q. Newton Smith, your neighbor upstairs called? 7 Yes, sir. 

Q. Did you go upstairs? A. Yes, sir. 


Q. What did you do when you got up there? A. Me and him had 
a drink together. | 


Q. How long were you up there, approximately? A. I'd say 
about 5 or 10 minutes. : 

Q. After you had this drink with Newton Smith, did you return 
to your apartment? A. Yes, sir. | 

Q. When you went upstairs, was there anyone else in your 
apartment besides the defendant, Surratt, and the deceased, Mary 
Stover? A. No, sir, nota soul. | 

Q. If anyone came in from outside of the building, would you 
have heard them enter? A. Sometimes you can and sometimes you 
cannot. 

Q. Was Newton Smith playing his radio at that sah A. No, 


Q. Did you hear anyone come in or go out of the premises while 
you were up at Newton Smith's? A. No, sir, I didn't hear anybody, 


no, sir. 
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Q. When you returned to your apartment 10 minutes later after 
having a drink with Newton Smith, your neighbor upstairs, what if any- 
50 thing did you see? A. I saw Major Surratt wiping blood off of 
Mary Stover. 
Q. Where was Mary Stover? A. Laying on the floor beside the 
bed. 
Q. And where was this blood you saw on the body of Mary 
Stover? A. Right under the chest, right up here. (Indicating) 
Q. And what was the defendant, Surratt, wiping the blood off 
with? A. Her blouse. 
* * * ae 
51 Q. How was the deceased dressed when you saw her? A. When 
he was wiping the blood off her? 
Q. Yes? A. All she had on was a dress. 
A dress? A. Yes, sir. 
Was ita dress ora skirt? A. A skirt. 
Was she clothed from the waist up? A. From the waist 


Was she clothed at all from the waist up? A. No, sir. 

. Did you say anything to the defendant, Surratt, at the time 
you saw him bending over wiping the blood from the body of the de- 
ceased? A. Yes, sir. 

Q. What did you say to him? A. I asked him what he done. 

Q. What did he say? A. He said, "I done stabbed her, but 
she ain't hurt bad." 

Q. Did you make any suggestion to him at that time? A. No, 
sir. I called Newton downstairs then. 

Q. You called your neighbor Newton from upstairs? A. Yes, 

sir. 


Q. Did you see any weapon in the place at that time? A. Yes, 
sir, at the foot of the bed. 

Q. How far from the body of Mary Stover did you see the wea- 
pon? A. It wasn't far from her, less than two foot--it might not have 
been that far. 
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Q. What kind of a weapon did you see? A. A paring knife. 
MR. HANTMAN: If Your Honor please, I would like to have this 
paring knife, which has the initials "A.M." carved in it, marked Govern- 


ment's Exhibit No. 2 for identification. 
(Government's Exhibit No. 2 was 
marked for identification. ) 


BY MR. HANTMAN: 

Q. Now, Mr. Smith, I would like to show you this paring knife, 
which has the initials, "A.M." carved in it, and ask you if you can identify 
that weapon, sir? A. Yes, sir. 

Q. Tell us where you first saw that weapon? A. It is my wife's. 

It was in my dresser. | 
Q. It is your wife’s? A. Yes, sir. 
Q. Where do you customarily keep that knife? A. In the table drawer. 
54 Q. And where was the table in relation to the bed? A. About 10 
feet from the bed. 
Q. Is it in the same room with the bed or in another room? 
A. It is a small place on the side. | 

Q. Sortofanante room? A. Yes, sir. 

Q. Was that paring knife, Government's Exhibit No. 2 for identifica- 
tion, in this place that you have indicated when you went to work that 
morning? A. Yes, sir. 3 

Q. How do you know that? A. Because I used it that morning 
myself. 

Q. Now, did you tell the defendant and the deceased where the knife 
was before you went to work? A. I done told them if they wanted to use 
anything it would be either in the drawer or in the cabinet. 

Q. Now, did Newton Smith come down after you called him from 
upstairs? A. Yes, sir. | 

Q. And did you hear any conversation between Newton Smith and 
the defendant, Surratt? A. Yes, sir. . 

54 Q. What if anything did Newton Smith say to the defendant and what 
if any reply did Surratt say to Newton Smith? A. Newton said, "What 


have you done? What did you stab her for?" He said, it was none of 
his business. 
Q. Did Newton attempt to get an ambulance at that time? 
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A. Yes, sir. I started to call the ambulance. 
Q. Pardon? A. I started to call the ambulance. 
And were you able to? A. No, sir. 
Why not? A. He said she wasn't hurt bad. 
Who said she wasn't hurt bad? A. Surratt. 
And what did you do at that point? <A. I didn't do anything 


* * * 


56 Q. With respect to Government's Exhibit 4, sir, where does 
this door go to that is along side the bed? A. That is a closet door. 

Q. Closet? A. Yes. 

Q. Is the piece of furniture where Government's Exhibit No. 2, 
the knife, is kept, shown in any of these pictures? A. Right there. 
(Pointing) 

Q. Yes, but is the cabinet or the piece of furniture-- A. No, 
sir. 

Q. Where do you keep that knife? A. Right over on this side, 
right this way, (Indicating) to the front. 

Q. Isee. And it is not in any of these pictures? A. No, sir. 

Q. Looking at the Government's Exhibit No. 4 for identification, 

where was the body when you first saw it, the body of the deceased? 
A. Over on the side next to the closet. (indicating) 

Q. Did anyone move the body? A. Yes, sir, I put her on the 
bed myself. 

Q. You put her on the bed? A. Yes, sir. 

Q. When did you do that? A. That was after Surratt left. 

Q. When did the defendant, Surratt, leave? A. I guess about 
five minutes after, 5 or 10 minutes after. 

Q. Did Newton Smith stay at your apartment at that time? 

A. No, sir. He went to work. 

Q. Now, there was some bandaids and some Mercurochrome 
or alcohol brought; wasn't that true? A. Yes, sir. 

Q. Who brought that down? A. Newton had braught that down. 





17 

Q. Did anyone attempt to administer first aid to the deceased? 

A. He just washed her off, but he didn't put none of it on. 
58 Q. There was a bandaid put across the wound of the deceased; 

isn't that right? A. Yes, sir, I don't know who put it on, 

Q. Who did that; do you know? A. No, sir, I do not. 

Q. A little while ago you mentioned a girl by the name of Sut- 
ton; who is she? A. I guess she is a friend of his. | 

Q. By "his," you mean the defendant, Surratt? A. Yes, sir. 

Q. Had you ever seen her before? A. I have seen her, but I 
didn't know her very well. 

Q. Now, after you put the deceased, Mary Stover, on the bed, 
what if anything did you do? A. I went back upstairs. 

Q. And was there anyone else in your apartment at that time? 
A. No, sir. 

Q. What time did you come back to your aacarteente: A« I 
would say about an hour or so later. 

Q. And when you returned to your apartment, was the deceased, 
Mary Stover, in bed at that time? A. Yes, sir. 

Q. What did you do? A. I just looked at her and went on the 

cot and laid down. 

Q. Was she breathing? A. Yes, sir. 

Q. Did you go to sleep when you were on the cot? A. Yes, sir. 

Q. How long did you sleep there? A. I woke up around about 
two o'clock. | 

Q. When you awakened, did you see whether or not Mary Stover 
was still in the bed? A. Yes, sir. : 

Q. Was she breathing at that time? A. Yes, sir. 


Q. How do you know that? A. Because I went over and looked 


at her. : 
Q. And when you determined that she was breathing, what if 
anything did you do? A. Went back on the cot and laid down. 

Q. What time did you awaken that morning? A. Around about 
6:30 or 7 o'clock. 
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Q. And when you awakened on the morning of October 21, 
around 6:30 or 7 o'clock, what if anything did you do? A. I didn't 
do anything. I just looked at her, but I didn't touch her at the time. 

60 Q. Did you call anyone? A. No, sir, not then. 

Q. How long after that did you call anyone? A. A little while 
after. 

Q. Pardon? A. It was aright good while after; I don't remem- 
ber how long. 

Q. Who did you call? A. Newton and Georgine. 

Q. What prompted you to call them down? A. That I felt like 
she was cold to me. 

Q. You felt the body of Mary Stover? A. Yes. 

Q. She felt cold to you? A. Yes, sir. 

Q. And when you called Newton and Georgine Smith down, what 
then did they do? A. They felt her and she was cold. 

Q. Did any of you do anything at that point, having made that 
determination? A. I went and called the ambulance. I called the police 
department. 

Q. How long after you called the ambulance and the police de- 
partment did someone arrive on the scene? A. They were about 10 

61 or 15 minutes in getting there. 

* aK * * 

CROSS EXAMINATION 

* * * BY MR. SHORTER: 

* * Ss * 

68 Q. You say you were preparing to go to work when they came. 
What was your state of preparation when they arrived? A. I was just 
putting my hat and coat on. 

Q. What time were you due at work, sir? A. Seven-thirty. 

Q. It couldn't have been that they arrived at your apartment at 
five-thirty or shortly before six, could it, sir? A. No, sir, not that 
time. 

Q. Did you come home for lunch during that day? A. No, sir, 
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I worked too far. : 

Q. How is that? A. I worked too far to come for lunch. 

Q. When was the next time that you saw either Major Surratt 
or Mrs. Stover after you left the apartment on the morning of October 
20? A. That evening. 

Q. At what time was that? A. Around four-thirty. 

Q. I believe you testified on direct examination that < hol- 
lered up to the window for the key? A. Yes, sir. | 

Q. And Mr. Surratt threw you the key out of the wind; is 

69 that correct? A. Yes, sir. 

Q. After you went into the apartment, what did you see, sir? 
A. I saw a bottle sitting on the table. 

Q. A bottle of what, sir? A. Whiskey. 

Q. What quantity? Was it a pint bottle, a half pint, a fifth 
bottle? A. It was a pint bottle. 

Q. What else did you see? Where was Mary Stover when you 
went in to the apartment? A. Sitting on the couch. | 

Q. Was she fully dressed at that time? A. Yes, sir. 

Q. And did you notice the condition of the bed, sir? A. It 
looked like somebody had slept in it. The covers were turned down. 

Q. It looked something like it appears in this sane sir? 

A. Yes, sir. 

Q. Did you notice any evidence that they had been sia et in 
your apartment? A. Not then. 

70 Q. Keep your voice up. A. I said, not right then, I didn't. 

Q. Did you later notice that they had been cooking in your 
apartment? A. No, sir, because I had--I didn't notice beczuse I had 

left dirty dishes there myself before I left the apartment. _ 

Q. And where had you left the dirty dishes? A. In the kitchen 
sink and on the table. 

Q. And had you used your paring knife that morning? A. Yes, 
sir, Iused them to cut some potatoes. 
Q. Did you wash it off after you used it? A. Yes, sir, I 
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washed it off and dropped it in the drawer. 

Q. And did what with it? A. Dropped it in the drawer. 

Q. That is the drawer of the kitchen table? A. Yes, sir. 

Q. By the window in the kitchen? A. Yes, sir. 

Q. Did you wash or clean any of the other dishes that you might 
have used that morning? A. The only thing I didn't clean was the fry- 
ing pan and the coffee pot. 

71 Q. Did you wash the dishes? A. Yes, sir, I washed the dishes. 

Q. Did you wash the knife and fork that you used to eat with? 
A. Yes, sir. 

Q. Now, when you arrived home, did you see any other--did 
you see any dirty dishes about? A. No more than I left. 

Q. Did you see your paring knife when you got home? A. No, 
sir, I didn't look for it. 

Q. Did you see it out? A. No, sir. 

Did you see it on the dresser or on the sofa? A. No, sir. 

Did you see it in the kitchen on the sink? A. No, sir. 

On top of the icebox? A. No, sir. 

On top of the table? A. No, sir. 

ae * ed 
72 Q. At the time that you first saw Major Surratt at about four- 

thirty, after coming home from work, what was his condition? A. Well, 
he had been drinking; I know that. 

Q. How could you tell he had been drinking? A. The way he 
looked. 

Q. And how did he look? A. AndI could smell it. 

Q. First, tell us, how did he look? A. His eyes were kind of 
sleepy a little. 

Q. He didn’t look like he normally looked, then? A. No, sir. 

Q. He didn’t look like he looked when he was sober? A. No, 
sir. 


Q. Now, you say you smelled something. What did you notice? 
A. Just smelled like whiskey; that is all. 





74 


75 
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Q. Did you notice an odor of alcohol on his breath? A. It 
smelled like whiskey. 

Q. Was it strong or light? A. It smelled right strong. 

Q. With respect to Mary Stover, what was her condition? What 
did you notice about her condition? A. Just about the same. 

Q. Did she appear to be drunk, to you? A. About the same 
condition he was. | 

Q. Did you notice a heavy odor of alcohol about her breath? 

A. Yes, sir. 

Q. How was she sitting on the sofa? Was she sleeping or rest- 
ing? A. No, she wasn't alsleep. 

Q. What did you do after you got there? What did the three of 
you do after you got home from work? A. WhenI first came in, I told 
them I wanted a drink. | 

Q. Did you see any drink about? A. There was a little bit in 

the bottle. 

Q. The bottle that was on the table? A. Yes, sir. 

Q. What was said about that? A. He asked me did I want a 
drink, "Sure," I told him, "Yes." 

Q. Ican't hear you. A. He asked me did I want a drink. 

"Sure enough," and I told him 'Yes."" And he gave me some money and 
I went out and got him some. 

Q. What did you get? A. A pint. 

Q. Of what? A. Mr. Boston. 

Q. Is that whiskey? A. Yes, sir. 

Q. After you came back with the pint of whiskey, what did you 
do? A. We opened it and started drinking out of it. 

Q. The three of you started drinking? A. Yes, sir. 

Q. Did you notice any dirty glasses about, when you came home? 
A. Yes, I seen some glasses. | 

Q. In the course of drinking this whiskey, did the three of you 
engage in conversation? Did you talk back and forth? A. I didn't 
have much conversation. 
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Q. How did Mrs. Stover appear to be in spirits? Was she gay? é 
A. She seemed to be all right; only about drinking, that is all. ‘ 
Q. Did she seem to be okay? A. Yes, sir. . 


Q. And how did Major Surratt appear to be? A. He seemed 
to be all right. 

Q. Did he appear to be angry or disturbed about anything? 
A. No, sir. Pe 

Q. Did he tell you what they had been doing during the day while 
you were working? A. No, sir. 

Q. Had you noticed that any of your furniture was overturned, 
or did things appear to be in order? A. Everything seemed in order-- 
all except the bed. 

Q. From the conversation that you heard between Major Sur- 
ratt and Mary Stover while you were there in their presence, did it 5 
appear to be any words in anger or argument passing between them? 

76 A. They didn't seem to me like to be arguing. 

Q. Now, there came a time that you finished drinking this pint 
of whiskey that he had bought? Is that correct? A. Yes, sir. 

Q. And what happened after that? A. I went and got another 


Q. Who went out and got it? A. I did. 

Q. And who gave you the money for that? A. Surratt. 

Q. Now, at the time you went to get the second pint of whiskey, 
who was present in the room? A. Georgine came down then. 

Q. Is that Georgine Smith who lives in apartment 3-A? A. Yes. 

Q. Was there anyone else in the room when you went to get the 
second pint of whiskey? A. No, sir. 


Q. Now, after you came back from the store with the second 
pint of whiskey, was Mrs. Smith still there? A. Yes, sir. - 
Q. And what did the four of you do, sir? A. Sat around and 
started drinking. 
Q. Did you notice any change in Mr. Surratt's attitude or his 
77 conversation or his temperament? A. No, sir. 
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Q. While you were drinking on this second pint of whiskey? 
A. No, sir, not then. | 
Q. How about Mrs. Stover? Did you notice any difference or 
change in her? A. No, sir. 
Q. Did she continue to appear to be gay? A. Yes, sir. 
Q. And did Mr. Surratt appear to be gay? A. Yes, sir. 
Q. And you heard no argument or words of anger? A. No, sir. 
Q. Now, did there come a time that you finished drinking this 
second pint of whiskey? A. Yes, sir. | 
Q. And what happened then? A. At that time, Newton came in. 
Q. Mr. Newton Smith? A. Yes, sir. 
Q. And what happened when he came in? A. He salted me and 
I went upstairs with him. 
ok oe * * 
78 Q. What time was it that Mr. Newton Smith came home? A. It 
was around seven or seven-thirty. | 
Q. Did he come into your apartment, sir? A. No, 1 sir. 
Q. How did you know that he had come home? A. The door was 
open. He had to pass right by my door to go upstairs. | 
Q. Did Mr. Newton Smith call you upstairs? A. Yes, sir. 
Q. Did Mr. Smith have anything with him when he was going up 
the steps? A. Yes, sir. 
Q. What did he have with him? A. He had his groceries. 
79 Q. Did he have anything else? A. A pint and a half.pint of 
whiskey. | 
Q. I believe you testified that you went up to his apartment? 
A. Yes, sir. | 
Q. And what did you do up in Mr. Smith's apartment? A. Me 
and him drank on the half pint. 
Q. At that time, where was his wife, Mrs. —— Smith? 
A. In the bed asleep. . 
Q. She had, before then, left your apartment and come upstairs, 
I take it? A. Yes, sir. 





80 
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Q. How long before Mr. Smith came home did Mrs. Smith } 
leave your apartment? A. She didn't go until after he come home, 
because she was sitting there at the window and he hollered for her to 
go upstairs. * 
Q. And what time was that? A. That is when he first came. ‘ 
Q. I take it that you are saying that Mr. Smith came home and 
he hollered up at the window, and Mrs. Smith went upstairs? A. Yes, 
sir. 
Q. And shortly after that, he came upstairs and you saw him 
pass by your door? A. Yes, sir. . 
Q. And when you got upstairs, Mrs. Smith was lying in the bed? 
A. Yes, sir. 
Q. Now, when you left your apartment to go up to Mr. Smith's 
apartment, who was in your apartment? A. Nobody but them two. 
Q. And what were they doing? A. Sitting on the side of the 
bed. 
Q. Side by side? A. Yes, sir. 
Q. Were they saying anything? A. No, sir. 
Q. How did they appear to be acting at that time? A. They 
were quite full. 
Q. Were they still gay? A. They were all right; only quite 


as 
‘ 
a ” 


full. 
Q. Quite full? A. Yes. 
Q. What do you mean by that? A. They were pretty drunk as 
then. 
Q. They were pretty drunk then? A. Yes, sir. " 
Q. What time was that? A. Around about seven-thirty in 


the evening, around seven--seven-thirty in the evening. 
Q. What did you do while you were up in Mr. Smith's apartment? 
A. Ihelped him drink the half pint of whiskey. 
Q. Did the two of you consume all of the half pint? A. No, sir. 
Q. How many drinks did you have? A. I took one out of it. 
Q. And how long did you stay in Mr. Smith's apartment? 
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A. About ten minutes. 
Q. And I take it that you came back down to your apartment? 
A. Yes, sir. : 
mS Q. What did you observe when you came into your apartment? 
A. When I came downstairs, he was wiping the blood off her while she 
was on the floor. | 
Q. Now, at the time you went upstairs, did you shut the door 


to your apartment? A. No, sir. 
ae * * * 


e 


"i 83 Q. And I believe you testified that at about seven o'clock in the 
evening you saw Mr. Newton Smith walk by the entrance to your apart- 
ment and go upstairs to his own apartment?. A. Yes, sir. 

* * * * 

Q. Now, I believe you testified that shortly after that, you left 
the apartment because Mr. Smith had called you? A. Yes, sir. 

84 Q. And you went upstairs. : 

Now, at that time, you said, Mr. Surratt and Mrs. Stover were 
sitting on the bed; is that about the position that they were sitting in 
(indicating on the blackboard)? A. Yes, sir. 

Q. And I believe you testified that at the time you left the apart- 
ment, you heard there was no conversation between Mr. — and 
Mrs. Stover? A. No, sir. 

Q. I believe that in answer to a question put to you by the 
attorney for the Government, you said that at some time during that 
evening you had heard some argument? A. Yes, sir. 

Q. Now, could you relate to the Court and the jury, the sub- 
stance of that argument? Who said what, sir? A. Well, she asked 

, him about this Sutton lady. | 

Q. Did you hear her name, "Mrs. Sutton"? A. No. She said 
“Sutton;" that is all she said, and about her clothes. 

Q. Where was Mrs. Stover when she said that? A. She was 
on the cot, then. | 

Q. They were on this sofa? A. Yes, sir. 
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Q. Just when did that conversation take place with respect to 

85 the time that you left the apartment? A. About five minutes 
before I left. 

Q. About five minutes before you went upstairs? A. Yes, sir. 

Q. You heard Mrs. Stover say something to Mr. Surratt about 
Mrs. Sutton; is that correct? A. Yes, sir. 

Q. Now, what was the tone of her voice when she spoke to 
Mr. Surratt? A. She didn't sound angry or anything. 

Q. Would you say that it was an argument? A. She didn't act 
like she was angry. She was talking just plain. 

Q. He was talking plain? A. Yes. 

Q. Are you Saying, now, that it was an argument or that it was 
not an argument? A. I don't recall the argument. An argument, you 
holler and carry on loud. 

Q. Did she seem to be reproaching or seem disturbed a bit in 
the fashion in which she said it, sir? A. No, sir. 

Q. She said it in a conversational tone? A. In an ordinary way. 

86 Q. In an ordinary way? A. Yes, sir. 

Q. What did you hear Mr. Surratt say in response? A. Sur- 
ratt didn't say anything. 

* xe ae * 

87 Q. Now, is this the head of the bed or is this the head of the 
bed (indicating)? A. The head of the bed is this way (indicating). 

Q. Was her head pointed in the direction of the head of the bed? 
A. Yes, sir. 

Q. And was she lying somewhat in that fashion? A. Yes, sir. 

Q. Where was Mr. Surratt at that time? A. He was bending 
over the top of her. 

Q. With his back-- A. With his back to the door. 

88 Q. Now, this knife that you spoke of--would you mind stepping 
down here--put a mark at the exact spot, the best you can recall, 
where the knife was? 

(The witness complies. ) 
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BY MR. SHORTER: : 
Q. The knife was on the bed? A. Just under the foot of the bed. 
ss * * 5d . 
89 Q. What was the first thing you did after you came back into 
the room after leaving Mr. Smith's apartment? A. WhenlI came down- 
stairs, I seen him kneeling over her and I asked him what he had done. 
Q. Keep your voice up now. A. When I first came down and 
90 seen him kneeling over her, I asked him what he did. He said, 
"IT ain't done nothing. I just stabbed her." 7 
Q. Wait a minute. I didn't hear that. A. Iasked him what 
have he did. He said, "I haven't did nothing." 
I called Newton downstairs. 
Q. What is this you said about stabbing? I can't hear you, 
Mr. Smith. A. He said he had stabbed her. , 
Q. He said that he had stabbed her? A. Yes, sir. 
Q. Do you remember that? A. How? . 
Q. How is that? A. I think that is the way he had it, Iam not 


Q. I want to be certain; it is very important, Mr. Smith. 
A. I think that is what he said. | 


Q. I want you to tell me exactly what Mr. Surratt said to you 
when you asked him what had happened. 
Now, think a minute. Be certain about your answer. A. I 


think he had it this way: He said, "It is none of your business," some- 
thing like that. 
91 Q. Is that what he said? A. Yes, sir. | 

Q. Did he say anything about having stabbed Mrs.-- A. Not 
then, no, sir. 

Q. How is that, sir? A. Not then. 

Q. Well, when you testified on direct examination, to a ques- 
tion by Mr. Hantman here, you said that Mr. Surratt said that he had 
stabbed her. You now say that he didn't say that? A. Not then, he 
didn't. 
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didn't. 

Q. Were you incorrect in your previous testimony? A. He said 
afterwards. 

Q. Iam not saying that. When Mr. Hantman asked you what did 
Mr. Surratt say when you entered the room, you said that he said that 
he had stabbed her. Do you remember saying that? A. I ain't sure 
right now whether he said what he had done or stabbed her, but Iam 
sure he said something about that. 

Q. Well now, kindly tell this jury and the Court exactly what 
Mr. Surratt said at that time. A. Iam pretty sure he said he stabbed 
her. 

Q. Didn't you, just a minute ago, say he didn't say that? 

A. Iam sure that is what he said. 

Q. In order that I might understand you, what did Mr. Surratt 
say? A. Iam pretty sure he said, "I stabbed her; it was none of your 
business." 

Q. And this happened on a Saturday night, did it not? A. Yes, 
sir. 

Q. And the date was October 20, 1956? A. Yes, sir. 

Q. Now, do you remember that on Monday, October 22, 1956, 
two days later, you testified at the Coroner's inquest; do you remember 


going over to the morgue, way over in Southeast? A. Yes, sir. 


Q. Do you remember going over there? A. Yes. 

Q. Do you remember that you gave certain testimony there, 
sir? A. Yes, sir. 

Q. Do you remember that that was just two days after the event 
that you have just testified about? A. Yes, sir. 

Q. Do you remember there, sir, that certain questions were 
put to you? A. Yes, sir. 

93 Q. Do you remember that certain questions were asked of you 
and that you gave certain answers; do you remember that? A. Yes, 
sir. 

MR. SHORTER: If the Court please, Iam reading from page 12 





ye? 
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of the stenotype report of proceedings had and testimony taken before 
Dr. A. Magruder MacDonald, Coroner in and for the District of Co- 
lumbia. This testimony was taken on October 22, 1956, and was re- 
ported by Barbara A. Williams, Official Inquest Reporter. 
I think Mr. Hantman has a copy of it. 
BY MR. SHORTER: 
Q. Do you remember answering a question--I am going to ask 
you a series of questions here--that in answer to a question, | you said: 
"I stayed upstairs and when I came back downstairs, he 
was leaning over top of her and she was laying on the floor. 
"By ‘he’ you meant the Defendant, Mr. Surratt, and by 
‘she’, you meant the deceased, Mary Stover? A. Yes, sir. 
Q. The question was put to you: 
"They were the only two in the room at that time?" 
A. Yes, sir. : 
94 Q. And your answer to that was: 
"Yes, sir." 
Do you remember that? 
A further question was put to you: | 
"And what was he doing, leaning over top of her?" 
And your answer was: 
"He was wiping her chest off. 
"Question: With what?" 
And your answer was: 
"With her blouse." 
A further question was: | 
“With her blouse, and what did she have on her chest 
that he was wiping off?" 
And you answered: 
"Blood," 
The next question is: 
"Blood. All right, then. What did he say to you?" 
Do you remember that question being put to you over there? 
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A. Yes, sir. 
Q. And do you remember answering, sir: 
"He didn't say anything." 
The next question was: 
"Did you ask him what she was doing with all that blood 
on her?" 
And you answered: 
"I asked him what did he do." 
And the question was: 
"And what did he say?" 
Your answer to that question was: 
"Said she will be all right. She ain't hurt bad." 
The next question was: 
"I see. He never told you what happened?” 
And your answer to that was: 
“No, sir.” 
Do you remember that? Do you remember those questions and 
answers being put to you on October 22nd at the Coroner's inquest? 
A. I can remember, but I don't remember all of them. 
Q. You don't remember all of them? A. No, sir. 
Q. Well, if I tell you that those were the answers that you gave, 
would you be in a position to say now that that was not so, sir? A. No, 
96 I don't think so. 
Q. Well, was your recollection about it, then, better than it is 
now, or is your recollection now better than it was then? A. I don't 
know. 


Q. Well, when you said in answer to a question, "No, sir," 


when the question was put to you: 
(He never told you what happened) 
And you said: 
"No, sir," 
would you say that that was a correct answer, sir? A. No, sir. 
Q. That was not a correct answer? A. No, sir. 
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* 


REDIRECT EXAMINATION 
BY MR. HANTMAN: 


Q. When you first saw the knife, Mr. Smith, as you indicated 


on this drawing here, what was the condition of the knife? A. It was 


laying right the way it is now, turned like this way (indicating), 
under the bed. , 
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Q. Was there any kind of stain on it? A. Yes, sir, there was 
blood on the end of it. 

Q. On the blade tip or the handle part of it? A. The blade. 

Q. Was the condition of the blouse, that you saw the Defendant 
wiping the body of the deceased with, did that have the same stains on 
it that appear on it now? A. No, sir. 


Q. Did it have these brown marks? A. No, sir, it had nothing 


on it. 


Q. Well, it had nothing on it before you went upstairs, but when 
you saw him wiping her with it-- A. It was just a little dirt, dusty from 
wearing it. | 

Q. But when he wiped her body with that blouse, did any liquid 
come on that blouse? A. Yes, sir. 

Q. What was that? A. Blood, 

Q. So that the same stains that are on it now were on it then, 
after he got through wiping her body; is that correct? A. Yes, sir. 

Q. Just before you went upstairs to Newton Smith's room, where 
did you say the Defendant Surratt and the deceased Mary Stover were? 
A. Sitting on the side of the bed. 

Q. On the side of the bed here-- A. Yes. 

Q. --where Mr. Shorter put his X's? A. Yes, sir. 

Q. Where, in this drawing, did you keep the knife that has been 


marked Government's Exhibit No. 2 for identification? A. Over in 
this corner (indicating). 
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Q. Where Mr. Shorter has written the word i in 
the southwest corner of this drawing? A. Yes, sir, where he got the 
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kitchen there. 

Q. How many feet is it from this table to this bed? A. Onan 
angle, it is about ten feet. 

Q. When the Defendant Surratt left your premises that evening, 
did he go downstairs by himself? A. Yes, sir. 

Q. Did anyone have to assist him downstairs? A. No, sir. 

Q. Did you know where he went when he went downstairs? 
A. No, sir. 

99 Q. At the time you went upstairs to Newton Smith, how was 
Mary Stover dressed, just at the time you went upstairs? A. She had 
on a skirt and brassiere. 

Q. A skirt and brassiere? A. Yes, sir. 

Q. And when you came down, you have already told us she was 
bare from the waist up; is that right? A. Yes, sir. 

Q. Did you see that brassiere anywhere in the apartment? 
A. No, sir. 

Q. Have you had occasion to look for it in your apartment? 
A. I looked afterwards. 

Q. Did you ever find that brassiere? A. No, sir. 


* * * * 
100 RECROSS EXAMINATION 

BY MR. SHORTER: 

* * * * 


Q. And what was Mr. Surratt's condition when you came back 
downstairs? A. He was feeling right good, too. 
Q. You previously said that when you first saw him after com- 
ing home from work, his eyes were glassy? A. Yes. 
101 Q. You noticed that he was intoxicated or was under the influ- 


ence or something of that kind. 

Now, at the time that you saw him, when you came downstairs, 
was he more intoxicated than he was when you came home from work? 
A. He didn't look no worse afterwards. 

Q. You say he looked no worse? A. No, sir. 
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Q. Did you notice the condition of his eyes? A. His eyes 
were about the same. | 

Q. Still glassy? A. Yes, sir. 

Q. I believe you testified that this is the table (indicating on 
the blackboard) that you kept the knife in? A. Yes, sir. 

Q. There is a drawer in this table, is there not? A. Yes, sir. 

* * ae * 

104 CHRISTOPHER JOSEPH MURPHY 
was called as a witness by and on behalf of the Government, and, after 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 

BY MR, HANTMAN: | 

Q. Give us your name and occupation, sir. A. Christopher 
Joseph Murphy. Iam a physician and surgeon in the District of Co- 
lumbia and have been so for over 40 years. Iam Deputy Coroner of 
the District of Columbia and been so for over 25 years, nearly 30. 

* * * am 

105 Q. Dr. Murphy, directing your attention, sir, to the afternoon 

of October 22, 1956, did you, on that date, perform an autopsy on the 
body of one Mary Stover? A. I did, sir. 

Q. Tell us what you found as a result of the autopsy you per- 
formed. A. I performed an autopsy on the 22nd of October of 1956, 
on a decedent identified to me by the name of Mary Stover, a colored 
girl, a woman with a given age of 36. 

She weighed 138 pounds and she was 5 feet, 6 inches in height. 
She was clothed with a pair of panties anda skirt. That is all the 
wearing apparel she had at the time that I first saw here in D. C, 
Morgue. : 

On removal of her clothing, and examination of the body, I found 
that she had a stab wound of chest three inches below the junction of the 
two collar bones (indicating) with the breast bone and two and a half 
inches to the left of the midline, which would make the stab wound about 
where I am pointing (indicating). And this stab wound measured three- 
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106 quarters of an inch in length. 

On opening the body and examining the internal organs, I found 
that the left chest was filled with blood. There was a cut or a stab 
wound following the course of this wound that was noted on the outside 
of the chest in the pericardial sac, which is the sac that covers the 
heart. 

There was likewise an incised wound following the course of 
this wound in the heart a half inch long and a large clot of blood in the 
pericardial sac which tamponaded the blood from the heart chambers 
and cut down the rapidity of escape. 

Q. What do you mean when you say "tamponaded"? A. Formed 
in the opening of the stab wound. 

A specimen of blood was taken from this decedent and analysis 
of the alcoholic content revealed .36 alcohol in the blood of this dece- 
dent, which indicated that this decedent was intoxicated. 

Cause of death in this case was a stab wound of the chest, in- 


juring the heart, causing profuse hemorrhage and shock. 


Q. Doctor, from your autopsy which you performed, can you 
tell us whether or not a weapon such as Government's Exhibit No. 2, 
for identification, could be the weapon which caused the mortal wound 
to the deceased? A. A weapon like this could cause the wound de- 

107 scribed by me and found on this decedent. 

Q. From the nature of the injury sustained by the deceased, 
Doctor, do you have any opinion as to whether or not this injury could 
have been inflicted by the deceased falling on the knife? A. By the 
deceased what? 

Q. Falling on the knife. A. Well, anything is possible, but it 
is highly improbable that this wound, described by me, could have been 
caused by falling on the knife. 

Q. Why do you say that? A. My reason for saying that, this 
wound in the body took a course from left to right (indicating), medi- 
allyward and slightly downward, and if an individual fell on the knife 
being in their hands or someone else's hand, the knife would probably 
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have gone back towards the body instead of striking on her si Stites 
driving it down into the body. 

Q. How deep did you find the wound to be, Doctor? A. The 
depth of the wound measured between two and a half to three inches, 
which does not necessarily mean--which would be, in this case--happens 
to be this knife is that long, but you have a give in your tissues which 
would allow a greater depth of penetration. 

108 Q. Doctor, with an alcoholic content in the blood of .36 per 
cent, generally speaking, what are the outward manifestations of an 
individual having that amount of alcohol in their blood? A. Well, there 
is a marked decrease in response to stimulation from without. There 
is muscular incoordination and approaching on to the border of para- 
lysis. They are more or less stuporous, dazed and dejected. 

Q. Would such a person, who had .36 per cent alcohol in their 
blood be in position to offer resistance? A. Their resistance would 
be markedly retarded. 

Q. And would such an individual be able to walk, say, froma 
bed to a table approximately ten feet away, unassisted? A. Staggering. 
They could stagger that far. | 

Q. You mentioned the fact that an individual with .36 per cent 
alcohol would be stuporous. Would such an individual be in touch with 
reality and her surroundings? A. She would not be associated with 
her environment and things around her. 

Q. She wouldn't exactly know the conditions of things around 
her; is that right? A. You see, her reaction time is markedly re- 
tarded and there is a marked loss of coordination, and her regponse 
would be markedly retarded. 

* aK * 

110 CROSS EXAMINATION 


BY MR. SHORTER: 
* * * * 


112 Q. Doctor, would you kindly describe to me again, describe to 


me again a person's actions who would have that much alcohol in their 
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blood? A. Yes, sir. .36: There would be a marked retardation of 
113 stimulation from without. There would be muscular incoordina- 
tion approaching paralysis. They would be stuporous, dazed and more 
or less dejected. 

Q. Would a person of that character be able to wage an assault, 
even though it be uncoordinated? A. Would they be able to wage an 
assault, you say? 

Q. On another person. A. As long as there is any conscious- 
ness and as long as there is any activity on the part of an individual, 
they would have been able to wage some sort, but the resisted force of 
their own body would markedly impede their action. 

* * * * 

114 NEWTON M. SMITH 
was Called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q. Give us your full name and your address, please? A. New- 
ton Milby Smith, Jr. 

Q. Keep your voice up so that the ladies on the far end of the 
jury box can hear everything you have to tell us. 

Newton Milby Smith? A. Junior. 

Q. Where do you reside? A. 1422 - Eleventh Street, North- 
west. 

Q. That is here in the District of Columbia? A. Right. 

Q. You are no relation to the previous witness, Ralph Smith? 
A. No, sir. 

Q. Where do you live in 1422 Eleventh Street? A. Apartment 


3-A. 
Q. You live directly above the previous witness? A. Yes, sir. 
ae * * * 
115 Q. Mr. Smith, directing your attention to the morning of Octo- 


ber 20, somewhere around seven o'clock that morning, did you have 


| 
4 
< 
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occasion to see the Defendant Major Surratt, Jr., and the deceased 
Mary Stover on that date? A. I did. 

Q. Where did you see them? A. They were coming up the 
steps in the house. I was on my way to work. | 

* # * * | 

116 Q. When you came home for lunch, did you have occasion to 
see the Defendant Surratt and the deceased Mary Stover at that time? 
A. I did. ) 

Q. Where did you see them? A. They were in the window in 
Ralph's apartment and she hollered out the window at me and he was 
sitting there with her. | 

Q. Who did the deceased Mary Stover holler to? A. She hol- 


lered at me. 
Q. What did she say? A. Asked me did I want a drink. 
* * a * 

117 Q. What was the condition of the Defendant Surratt and the de- 
ceased with respect to sobriety when you observed them? A. They 
looked like they had been drinking, but, I mean, they were, you know, 
just normal like. | 

Q. Just normal? A. Yes. 

* * x * 

Q. When you returned, did you have occasion to see the Defend- 
ant Surratt and the deceased Mary Stover? A. I did. 

Q. Where were they at that time? A. They were in Ralph's 


room. 


Q. Was anyone else there at that time? A. My wife and Ralph. 
118 Q. What were they doing? A. They were drinking. 


xk * * * 


Q. Did you have any conversation with your wife at that time? 
A. Yes. I told her to go upstairs. 

Q. Did she go upstairs? A. She did. 

Q. Did you go.to the market? A. I went to the market. 

Q. What time did you get back? A. Let's see. When I came 
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back from the market, it hadn't been around about eight o'clock, some- 
where around there. 

Q. When you went by the apartment of the previous witness, 
Ralph Smith, did you see into the apartment? A. Yes, sir, I could see 

119 in there. 

Q. Who was there at that time? A. There was Mary, Major 
and Ralph. 

Q. Was there anyone else there at all? A. No, sir. 

Q. What were the three of them doing in the apartment, could 
you see? A. Ralph was standing up in the floor and Mary and Major 
were sitting on the side of the bed. 

Q. Did there come a time when you invited any of those people 
up to your place? A. Ionly invited Ralph. I didn't invite Mary and 
Major. , 

Q. How long after you got home did you invite Ralph Smith to 
your apartment? A. I was on my way up the steps and I told Ralph to 
come now, I wanted to tell him something. 

Q. And did the previous witness, Ralph Smith, come to your 
place? A. He did. 

Q. And what did you and Ralph Smith do when he came to your 
apartment? A. We hada drink. 

MR, SHORTER: If Your Honor please, I might ask that the 

120 witness be cautioned not to relate any conversation that he might 
have had with Mr. Smith out of the presence of the Defendant. 

THE COURT: Don't tell any talk you had with Ralph Smith. 
Just tell what you did. 

BY MR. HANTMAN: 

Q. You had a drink with Ralph Smith? A. We had a drink. 

Q. How long did Ralph Smith stay at your place? A. I would 
say about five minutes, if it was that long. 

Q. Pardon? A. About five minutes, if it was that long. Iam 
not sure. 

Q. Now, subsequent to the time you had the drink with Ralph 
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Smith in your apartment, where did he go? A. He went back down- 
stairs. : 

Q. Did there come a time when you came down to apartment 

2-A? A. After Ralph called me. 

Q. How long after Ralph returned to his apartment did he call 
you? A. It wasn't long. I guess about a minute or so, just time for 
him to get down the steps. | 

121 Q. Did you come downstairs when you heard your name being 
called by the witness Ralph Smith? A. Yes, sir, I came downstairs. 

Q. What did you see when you came into Ralph Smith's apart- 
ment? A. WhenI came into Ralph's apartment, Mary was laying on 
the floor and Major was trying to wipe the blood off of her. 

Q. What did you see the Defendant Surratt wiping the blood off 
with? A. He hada blouse. | 

Q. Whose blouse was this? A. I guess it was Mary’s. 

Q. Where was the blood? A. On her chest. 

Q. And how was the deceased dressed when you saw her? 
A. The last time I seen her, she had a skirt on anda brassiere, no 
blouse. : 


. 


Q. And when you came down to the partment in response to the 
call from Ralph Smith, how was she dressed? A. She didn't have 
nothing on then, nothing but the skirt. 

Q. Did you say anything to the Defendant Surratt when you came 
into the apartment? A. Iasked him why did he cut her. 

122 Q. What did he say? A. He told me it wasn't any of my busi- 
ness. 


Q. Did anyone attempt to call an ambulance at that time? 
A. Ralph told me to call the ambulance, and he said we wouldn't need 
an ambulance, that she wasn't hurt that bad. : 

Q. Who said he wouldn't need the ambulance? A. Major. 

Q. Major Surratt? A. Yes, sir. 

Q. What happened at that point? A. Well, we got some water, 
I wiped some blood off of her and he acted like he didn't like it, sol 
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just went upstairs, and when I went upstairs, I brought mercurachrome 
and a bandaid; I laid it in Ralph's room and then I went on out to go back 


to work, 

Q. Did you notice any weapon anywhere in the room when you 
came in? A. The paring knife was on the floor. 

Q. Where on the floor was the paring knife? A. She was lay- 
ing here (indicating) and the paring knife was down by her feet. 

Q. By her feet? A. Yes, sir. 

x ss * aE 

Q. Keep your voice up so these ladies and gentlemen at the far 
end can hear you. 

What about the woman's white blouse there; where did you see 
that before? A. That was in his hand. He knelt down to wipe the blood 
off of her. 

Q. By "he" you refer to the Defendant Surratt? A. Surratt, 
yes, sir. 

cs * x * 

131 Q. Mr. Smith, I just have one or two more questions. 

I believe, just before the luncheon recess you told the Court 
and the ladies and gentlemen of the jury that when you came down to 
Ralph Smith’s apartment and you asked the Defendant what did he cut 
her for, he told you it was none of your business; is that right? 

4. That is right. 

Q. Now, did the Defendant say anything to you about Mary 
Stover having a knife in her hand at any time? A. No, he didn't. 

Q. Did he say anything to you at all about Mary Stover attempt- 
ing to cut him at any time with a knife? A. No. 

Q. Did he say anything to you about the deceased Mary Stover 
attempting to bite his cheek at any time? A. No, sir. 

132 MR. HANTMAN: I have no further questions of this witness, 
if Your Honor please. 

At this time the Government offers in evidence Exhibits 1 through 
6, which have been heretofore marked. 
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THE COURT: All right; let them be received. 


(Government's Exhibits. 1 through 
6, inclusive, previopsly marked 
for identification were received in 
evidence. ) 


CROSS EXAMINATION 

BY MR. SHORTER: 

Q. Mr. Smith, Mr. Hantman just asked you whether or not the 
Defendant, Major Surratt, said anything about Mary Stover having a knife 
in her hand. Do you remember that? A. That is right. 

Q. You said that he didn't say anything about that? A. No, he 
didn't, not to me. 

Q. Did he also ask you whether or not the es said any- 
thing about Mary Stover trying to bite him on the face--do you say he 
didn't say anything about that, either? A. No, he didn't. 

Q. Just what did Mr. Surratt say when you came down stairs and 
you saw him there? A. Well, I asked him what did he cut her for. He 
told me it was none of my business. : 

133 Q. You asked him the question because of what you saw at the 
time you walked in the door, did you? A. Thatis right, _ 

Q. Now, you didn't know whether or not he had cut her, did 
you? A. I could see the blood. : 

Q. She was cut, wasn't she? A. Yes, she was cut. 

Q. What was Major 'Surratt's condition at that time? A. To 
me, he seemed as though he was in--well, you would say, a eas stage-- 
pretty well, you know, pretty much lit, I would say. 

Q. How is that? A. He was, well, I guess you As Say lit. 

Q. What do you mean by that? A. He had been drinking and 
you could tell it pretty good. 

Q. Would you say he was drunk? A. I guess you could call it 
that. | 

Q. What was the appearance of his eyes? How did his eyes 
look to you? A. They looked kind of glassy, kind of glassy-like. 

Q. How was his speech? A. It was normal, I guess. 
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134 Q. Did he appear to be upset or nervous? A. A little bit. 
* * aK as 
138 Q. Now, on Saturday, when you went into Ralph Smith's apart- 
ment, you say it was about six-thirty or seven o'clock, did you hear 


any argument or angry words between the two of them? A. No, I 


didn’t. 

Q. I believe you said that your wife and Major Surratt and Mary 
Stover and Ralph Smith were sitting around drinking? A. That is right. 

Q. Did there appear to be a friendly atmosphere there? A. To 
me it did, 

Q. Did everyone seem to be gay and lively? A. Yes, sir. 

* * oe oe 

142 Q. Just before the luncheon recess, Mr. Hantman here asked 
you how long Ralph Smith stayed up in your apartment on Saturday 
night. Do you remember you called him upstairs? A. Yes. 

Q. And Mr. Hantman asked you how long did he stay upstairs. 
A. That is right. 

Q. And you estimated that it was about five minutes. A. About 
five minutes at the most, if it was five minutes. 

Q. It could have been a shorter period of time? A. It could 
have been. 

Q. It could have been three or four minutes? A. Somewhere 
along there. 

ae * * 

143 REDIRECT EXAMINATION 

BY MR. HANTMAN: 

Q. During the short interval Mr. Ralph Smith was in your 
apartment, did you hear anyone come in or out of your building? A. No, 
I didn't. 

Q. If anyone came in or went out, would you be more than likely 
to have heard that? A. I could have heard it, unless they just tipped in 
or something, because everybody has to have a key to get in the front 
door. 
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Q. How many doors are there in your building? A. Two. 
There is a storm door and then the main door to the house. _ 

Q. Does the storm door make a noise when you shut it? A. It 
has a heavy spring on it and if somebody opens it and comes in, you 
could hear it close. 

Q. Now, in relation to Elizabeth Sutton, when did Major Surratt 
start to stay out at night? A. That was before they left 1019 P Street, 


before they moved over to 1422, 
Q. Do you know when it was that Major Surratt ae to live 
with Elizabeth Sutton? A. I couldn't say exactly. ' 
144 Q. Do you know about when it was? A. Some time last sum- 


mer, but I couldn't--I just, you know, don't remember. 

* : * * ae 

CHARLES C, GILMARTIN 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn was examined and testified as follows: | 
DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q. Give us your full name and your assignment, please. 
A. Charles C. Gilmartin, Private, attached to the Second ae 
Metropolitan Police. 

Q. Officer Gilmartin, do you know the Defendant in this case, 
Major Surratt? A. I do. 

Q. When and where did you first come in contact with him, sir? 
A. About eight o'clock, Sunday morning, on October 21, 1956, at 1235 
Twelfth Street, Northwest. 

* * * * 

145 Q. What was the Defendant doing when you first saw him? 

A. He was in bed asleep. 

Q. Who awakened him? A. I did. 

Q. What, if anything, did you say to the Defendant Surratt, and 
what, if any, reply did he make to you at that point? A. I asked him 
if he had cut a Mary Stover and he said, no, but that he hada fight with her 
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Saturday night. 


Q. And this was Sunday morning? A. Yes, sir. 


% * * * 


164 MR. HANTMAN: That is the Government's case, Your Honor. 
The Government rests. 


We at this time would like to have the jurors look at Government 
Exhibits 3, 4, 5 and 6, with the Court's permission. 


THE COURT: All right. 


MR. SHORTER: If Your Honor please, may we approach the 
bench? 


(At the bench:) 


MR. SHORTER: [If Your Honor please, I would like at this time 
to make a motion for a judgment of acquittal. I think it is going to be 
a fairly extensive argument, fairly extensive motion, and I would like 
to ask that the jury be excluded, if possible. 


THE COURT: You tell me your point. I will tell you whether 
I need much argument. I don't think I do. 


MR. SHORTER: It is my present feeling that the Government 
has failed to establish all of the elements of the offense either directly 
or circumstantially. I don't think that they have shown voluntary man- 
slaughter, the elements of the offense of voluntary manslaughter, nor 
do I think they have shown the elements of involuntary manslaughter. 
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165 The most that can be said from the evidence is that the defend- 
ant and the deceased were in the room, that someone left the room for 
about five minutes, and when they came back, the deceased was dead 
and that the defendant was on top of her wiping her. I don't think that 
just a showing of those facts and those surrounding circumstances-- 

THE COURT: This Ralph Smith said his best recollection was 
he said he stabbed her. | 

MR, SHORTER: He was very befuddled about that, if Your 
Honor please. 

THE COURT: But he said that was his best recollection. And 
the circumstances were such, from the testimony of Dr. Murphy, that 
accidental falling on it or anything like that--I think I would have to sub- 
mit it under any condition. I mean, I can hear your argument at length 


yp Yow 


on a motion for a new trial, if you want to. I will take it under advise- 
ment, but I will overrule it for the time being. | 

MR. SHORTER: Well, if Your Honor please, in this posture 
of the case, I will not put on a case. I would prefer to stand on my 
motion and let it go to the jury. | 

THE COURT: That is all right. 

* * * * 

175 THE COURT: Gentlemen, did you see this proposed instruction? 

MR. HANTMAN: I have had an opportunity to glance at it this 
morning: Mr. Shorter came to me at my office. I don't think it accu- 
rately states the law, if Your Honor please. I have no objection to the 
substance of it. I have objection to the form. I would prefer to have 
Your Honor charge this point of law in your usual, customary charge 
which Your Honor gives on this subject. : 

THE COURT: Why don't you come right down toit. You are 
instructed down here that you may disregard the entire testimony of the 
witness, and then go on with the usual point that they are the sole judges 


of the facts; they may take it into account, and they may not-- 
MR. SHORTER: If Your Honor please, what I had in mind to do 
initially was to request that portions of the Coroner's transcript that I 
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read yesterday be formally admitted into evidence. The one I have has 
176 the reporter's certificate on it. 

THE COURT: Have you any objection? 

MR. HANTMAN: To the Coroner's transcript being admitted 
into evidence? 

Yes, Your Honor. It contains the transcript of witnesses who 
haven't even appeared to testify in this proceeding. 

MR, SHORTER: I said the part I read yesterday. 

MR. HANTMAN: You mean just that one witness? 

MR, SHORTER: Yes. 

MR. HANTMAN: I have no objection. 

THE COURT: All right, let it be received as to that one witness. 

Now then, why wouldn't it follow your prayer down to where you 
say, if you so find, say you are instructed that you may disregard the 
entire testimony of the witness. They are the sole judges of the facts, 
I would tell them independently that they may find that he is telling the 
truth, anyway, but they may find, on the other hand, that they don't 
want to consider any of his testimony. That is the way we give it. 

MR. SHORTER: I think this instruction is different from the 
"false in one, false in all." Of course, where you have the instruction 
that Your Honor is mentioning about if you find a witness has testified 

177 about a material fact falsely, you may consider that fact in 

weighing his entire testimony. But this is different. As I understand 
the statement in the Gustav case, where you have a witness who testifies 
under oath, prior testimony under oath about a material fact, and he is 
a leading witness, he is the principal witness in the case, and he has 
testified directly about a fact positively--let's say he affirms a fact 
under oath on a prior occasion, then on a later occasion he denies that 
exact fact so far as that fact is concerned-- 

THE COURT: The way I understood him to say was that he was 
pretty certain that he said something about stabbing, and that as I 
gathered from his testimony, his recollection, having thought over the 
matter, was rather clear now. I glanced at this circuit court decision, 
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but that is in a tax case and that wasn't an instruction to the jury, as I 
understand it. 

MR, SHORTER: No. 

THE COURT: That was just a view that the appellate court took. 
Now you might have the appellate court take the view in this case on 
your motion for a directed verdict. They might conceivably say, if the 
Government had to rely on this testimony alone--we just use that 
language--it nullifies it and we wouldn't take it, that isn't sufficient 
evidence, you see, but I don't believe that is what we tell the jury. I 

178 mean that is a statement of the way the appellate court would 

rely, as I understand it, or maybe the trial court might rely in giving 
an instructed verdict. 

MR. SHORTER: Might I suggest to the Court that that being the 
law, and, of course, that constituting the only evidence in the Govern- 





ment's case, admittedly with respect to whether or not he did unlawfully 
| cause her death, there is nothing there to go to the jury. 

° THE COURT: You see, you have a situation of circumstantial 
evidence. This woman was on the floor; the man was leaning over her; 
there was a stab wound--I think Dr. Murphy said 2-1/2 inches, didn't 
he, or 3-1/4 -- 3-1/4 inches, in a way, he said, that would be most 
extraordinary to happen from an accident. That is the way I understood 
him to say. 

MR. SHORTER: The way I think he said was it couldn't have 
been caused by her falling on the knife. | 
. THE COURT: He said anything like that could happen, but he 
said it wasn't likely. That is the way I remember him saying it. 

MR. HANTMAN: It was possible but highly improbable. 

THE COURT: Then you find him telling the man, when he asked 
him why did he cut her, "It is none of your business," and "She is not 
badly hurt." Another witness said that. You have circumstances there 

179 that I don't believe would be justified letting him go without any 
explanation on it. I think it makes a prima facie case. . 
By the way, do you want me to tell them anything about his 
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constitutional rights? 

MR. SHORTER: Yes, Your Honor. I have prepared instruc- 
tions on that. 

THE COURT: I will do that. 

MR. HANTMAN: Before you get to that, may I ask the Court 
one question apropos of this instruction which defense counsel has sub- 
mitted to Your Honor. When Your Honor instructs the jury on this 
point of law, would Your Honor give the jury the instruction that they 
can disregard some or all or whatever portion they deem unless sup- 
ported by other credible testimony? Judge Keech gives that customarily. 

THE COURT: Yes, I think so. I think that is fair enough--if 
they find from other points that the testimony is supported by circum- 
stances. I will tell you how I will make this, Mr. Shorter. I don't 
ask you to agree to it, of course, you save your point. The last three 
lines I will strike out, you see, and then I will put it in the words "that 


you may disregard the entire testimony of the witness. You may find 


the witness’ testimony as to that fact has no legal tendency to estab- 
lish the truth." Now wait a minute, I think that will be right, "that you 
180 may disregard the entire testimony of the witness. On the other 

hand, if you feel the testimony is, in your judgment, reliable by reason 
of corroboration or for any other reason, then you may take it into 
account." All right, Ihave got it now. I get your point. That covers 
your point. "On the other hand, if you find the testimony of the witness 
in this case," I will say "as given in this case impresses you as rea- 
sonable"--maybe I had better say "as truthful because corroborated by 
circumstances or for other reasons which you find valid, you may give 
it such weight as in your judgment it deserves." Well, all right. I 
don't expect you to accept it. I will grant it as amended and save you 
an exception. 

MR, SHORTER: Well, I think for the record, Your Honor, I 
have to say that I would consider that a denial of the instruction-- 

THE COURT: Yes. 

MR, SHORTER: --as wrong, and I would object to it. 
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THE COURT: That is what I say, you object to it. I will grant 
it as amended over your objection. | 

MR, SHORTER: If Your Honor please, I didn't draw sabres 
tions on these points, but I did want Your Honor to know that I wanted 
the jury instructed on it, that is, the elements of the ettennt, the ques- 
tion of reasonable doubt. 

THE COURT: Oh, sure. 3 

181 MR. SHORTER: And that is, I want Your Honor to say to the 

jury in connection with that that a reasonable doubt can arise from an 
absence of positive evidence as well as from the evidence itself--can 
arise from the failure of the Government to show certain things, and 
also I would like for the Court to say to the jury that the indictment 
is not evidence, that it merely states the charge. 

And in connection with what Your Honor previously stated about 
the defendant's constitutional rights, I would request the Court to say 
to the jury that the defendant is not required to prove anything and that 


nothing can be concluded adverse to him for his failure to take the stand 


or to come forward with any explanation. 

Your Honor mentioned yesterday the Government's theory of the 
case was that the defendant caused the death of the decedent in the course 
of doing an unlawful act which was not calculated to produce death--I 
think that was it--in the course of doing an unlawful act, and that that 
unlawful act consisted in an assault upon the decedent. I don't think 
that the Court could say to the jury that that is a fact. 3 

THE COURT: No, I couldn't. 

MR. SHORTER: I think that is purely argument on the part of 
the Government. 

THE COURT: What I would say is that manslaughter is the un- 

182 lawful killing of one human being by another. It does not neces- 
sarily involve an intentional killing, and the Government in this case 
doesn't contend that there was an intentional killing; otherwise the 
charge would have been a different one. But what the Government did 
claim is that the defendant committed an unlawful killing because he 
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voluntarily and knowingly engaged in an attack on the deceased which 
resulted in her death. That is the Government's claim. Now your 
claim, on the other hand, is the Government's case doesn't establish 


ai®such thing. 

MR. SHORTER: Correct, Your Honor, and I would like for the 
Court to say to the jury, in lieu of what Your Honor has proposed, I 
would request that the Court say to the jury that manslaughter is the 
unlawfu! killing of one human by another without malice either express 
or implied, either in the doing of an unlawful act which is not calculated 
to produce death, or in the heat of blood upon adequate provocation or 
upon the doing of a lawful act in a grossly negligent manner. 

THE COURT: You are not relying on hot blood. 

MR, HANTMAN: No, sir. 

THE COURT: There is no evidence of that. 

MR. SHORTER: I don't see that they are relying on anything, 
very frankly, Your Honor. 

THE COURT: They are relying on assault. You come in there 

183 and find a man bending over somebody wiping the wound, and 

you find the knife standing by there, and you ask him why he stabbed 
her and he said "None of your business, she's not badly hurt," that is 
an assault. That is what they are relying on. There is no use telling 
them about a murder or manslaughter. That will confuse them. Well, 
I wouldn't give it in that form unless the Government claimed hot blood. 

MR. HANTMAN: No, sir. 

THE COURT: Well, all right. You saved your point, Iam sure. 

MR. SHORTER: Thank you, Your Honor. 

THE COURT: When I get through, if you think I have omitted any 
issue, let me know. 

(Whereupon, the jurors resumed their places in the jury box and 
the following proceedings occurred in open court:) 

THE COURT: You may proceed, Mr. Hantman. 

MR, SHORTER: May it please the Court, might I do what I 
propose to do with the transcript? Might I do what I had suggested doing 
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with the transcript, Your Honor, reading a certain passage into evi- 
dence? 3 

THE COURT: Yes. Mr. Hantman agreed that any portions you 
questioned the witness about you would have a right to read, . 

MR. SHORTER: Can I read them formally into evidence? 

184 THE COURT: All right, sure. . 

It was stipulated, members of the jury, by counsel on both sides 
that what Mr. Shorter holds in his hand and from what he reads at this 
time is a correct transcript of the testimony of the witness Ralph Smith 
given before the Coroner. , 

MR. HANTMAN: If Your Honor please, I think it would be more 
proper to have Mr. Shorter use it in the course of his argument rather 
than read it now. 

THE COURT: I will let him read it now if it is in evidence. That 
will bring it back to your minds, too. | 

MR. SHORTER: Beginning on Page 12, in answer to a question 
put to Mr. Smith by the Coroner at those proceedings, the witness 
Ralph Smith answered: 

"I said upstairs, and whenIcameback downstairs, he 
was leaning over top of her and she was laying on the floor. 
"Question. They were the only two in the room at that 
time? | 
“Answer. Yes, sir. 
"Question. And what was he doing leaning over top of 
her? 
“Answer. He was wiping her chest off. 
"Question. With what? 
“Answer. With her blouse. 
185 "Question. With her blouse, and what did she have on 
her chest that he was wiping off? | 
“Answer. Blood. : 
“Question. Blood, all right, then. What did he say to 


you? 
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"Answer. He didn't say anything. 

"Question. Did you ask him what she was doing with all 
that blood on her? 

"Answer. I asked him what did he do. 

"Question. What did he say? 

"Answer. Said she'll be all right. She ain't hurt bad. 

"Question. Isee. He never told you what happened? 

“Answer. No, sir.” 

And again, beginning on Page 17, in response to certain ques- 
tions put to the witness Ralph Smith by the Assistant United States 
Attorney in the same proceedings: 

"Question. How long have you known the deceased and 
the defendant here? 

“Answer. About two or three years. 

"Question. Two or three years. Have they visited you 
in that particular room quite a bit? 

186 "Answer. Yes, sir. 

"Question. Would you say that they both knew where the 
knife was? Had they seen that knife before? Had either one of 
them ever used that knife before? 

“Answer. I think Mary had used it one time peeling 
apples or something. 

"Question. Mary had used it. You don't know whether 
or not the defendant here had ever used the knife before? 

“Answer. No." 

That is all. 


* x * oe 
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150 COURT'S CHARGE TO THE JURY 


THE COURT: Members of the jury, it is the duty of the Judge 
in every case in which a jury sits to instruct the jury as to the law 
which applies to the case, the jury accepting the law as the Judge gives 
it in his instructions and it is also the duty of the Judge to remind the 
jurors that they are the sole judges of the facts. 

I shall now undertake to instruct you in that regard. 

The indictment in this case charges what is known as the crime 
of manslaughter. The indictment is simply a written paper signed by 
the District Attorney and the foreman of the Grand Jury advising the 
Defendant of the charge which he is required to meet, and also advising 
the Court and the lawyers so that the case may be tried in accordance 
with those charges. | 

It is not in any sense evidence of guilt or evidence whatever. It 
is simply a written charge. | 

Now, manslaughter, as it is charged in this indictment, is the 
unlawful killing of a human being by another, it being claimed in this 
case that an unlawful act was committed by the Defendant and: consist- 
ing of making an assault on her with a knife and that that unlawful act 
resulted in her death. . 

151 Now, the elements of a manslaughter case of this type consist 
of two points: : 

The first, that there was an unlawful act committed by the De- 
fendant and, secondly, that that unlawful act resulted in the death of 
a human being. 


Now, the Government doesn't claim, in this case, that there was 
an intentional killing, but it does claim that this Defendant, by volun- 
tarily engaging in making an unlawful attack or assault on this woman, 
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caused the injury from which she died. 
Assault in law is an unlawful offer of violence on the part of one 


person as against the other, and the Government maintains in this par- 
ticular case that this Defendant, making an unlawful offer of violence 
as against Mary Stover by using this paring knife, brought about an in- 


jury which caused her death and that under such circumstances the 
crime of manslaughter was committed, there not necessarily being 
involved in the crime of manslaughter any intent to kill. 

Now, the Government's position in this case is simply that the 
circumstances which have been brought to your attention by the evi- 
dence indicate this unlawful act of violence on the part of the Defendant 
and that as a result of this unlawful act of violence, Mary Stover met 
her death. 

152 Now, the Defendant, on the other hand, makes the claim that 
the Government's evidence does not make out a case of an unlawful act 
on the part of the Defendant. It does not indicate to your satisfaction 
as required by law that he committed an assault on Mary Stover. He 
claims it is not reasonable for you to find that he stabbed her or at- 
tacked her with a knife and that as a result she died. 

The claim, as it has been argued to you, is that the evidence is 
as consistent with the death having resulted from an accident or a mis- 
adventure as it is with an assault, that there is no showing that this 
Defendant had a knife or that he used it. 

The evidence is equally consistent with her having obtained the 
knife. 

Now, those are the issues and the principal issues between the 
parties. The Government, on the one hand, maintains that the evidence 
and the circumstances indicate this defendant committed an assault and 
that as reasonable persons you would conclude that he did, and that as 
a result of that assault she died. 

The defense, on the other hand, maintains that this evidence 
which you have heard in the case isn't sufficient to establish that point 
to your satisfaction beyond a reasonable doubt as the law requires. 
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153 Now, in every criminal case, and in this case, the trial starts 
> with the presumption of innocence of the Defendant, the Government 
ae having the burden of convincing the jury of guilt in each criminal case, 
beyond a reasonable doubt. Now, if you have no doubt whatever as to 
the guilt of the Defendant, of course you would find him guilty. If you 
have no doubt as to his innocence, you will find him not guilty. But 
suppose you have a doubt arising in your mind and then you find, after 
you reason with it, and after you talk the matter over with one another, 
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that doubt leaves you, you do not any longer have it. 
ao Under those circumstances, whatever doubt you have of guilt 
or as to the guilt of the Defendant, has vanished; it wasn't reasonable, 
and therefore, under those circumstances you would find the Defendant 
guilty. 
But, suppose, on the other hand, you have a doubt arising in 
your mind which, after you do talk it over and after you reason with it 
and give it consideration, you find it stays with you, that doubt stays 
with you and still causes you to hesitate in making up your mind. Under 
those conditions, the doubt has remained in spite of your reasoning, 
and under those circumstances, it will be your duty to render a verdict 
of not guilty. 
154 That principle of reasonable doubt applies to each element of 

the offense as I have defined it to you: That is, first, that there was 

an unlawful act and, secondly, that such unlawful act resulted in the 

death of a human being. | 
- Now, in this connection, Mr. Shorter, in behalf of the Defend- 
ant, asked me to say to you, which I do, that you may find a reasonable 
doubt from absence of testimony; that is, you may find that the testi- 
mony you have heard is insufficient to convince you beyond a reasonable 
doubt. 

You are the sole judges as to how you regard the testimony. 

You might say in a given case, I think the evidence is clearly sufficient; 
I don't have any reasonable doubt. You might say that the Government's 
evidence isn't sufficient in your own minds to call for any answer 
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whatever and that under those circumstances you have a reasonable 
doubt. You are the judges of the weight of the testimony you hear. 
And if, having heard the testimony, you have a reasonable doubt as to 
any element of the offense, then it is your duty to find a verdict of not 
guilty. 

If, on the other hand, you do not have that reasonable doubt, 
then, of course, you will find the Defendant guilty. 

Now, in this connection, I have been asked also to tell you, 


which I do, that under our law there is no requirement that a defendant 
155 offer any evidence, and the failure of a defendant to take the 
witness stand is not to be judged against him. Under our Constitution, 


a defendant is under no duty to testify or under no duty to offer evi- 
dence, and as good jurors, you would not draw any unfavorable conclu- 
sions against him from his failure to take the witness stand in this case, 
or from his failure to offer any testimony. He has the right, on the 
advice of his counsel, to depend on what he claims is the weakness of 
the Government's case and let you consider whether the Government's 
case is weak or whether you think the Government's case does con- 
vince you, beyond a reasonable doubt. 

Now, I have indicated to you in the beginning that you are the 
sole judges of the facts in the case. You have the right to consider the 
witnesses, how they impress you. You have the right to draw infer- 
ences from testimony that you have heard. If you should find, upon a 
consideration of the evidence in this case, that a witness has knowingly 
stated a material fact under oath concerning a matter which the witness 
could not reasonably have been mistaken and that that witness under 
oath has contradicted that fact or testified differently about the same 
fact, you are instructed that you may disregard the entire testimony 
of the witness. 

On the other hand, if you should find that the testimony of any 

156 witness, as given in this case, impresses you as being truthful, 
as he gave it here in the Court, because it is corroborated by other 
testimony or for any other reasons which you find valid, then you would 
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have the right to give it such weight as in your judgment it deserves. 

What I am saying to you is, that you are the sole judges of the 
testimony of the witnesses, and if you have one of them come on the 
stand who, in your judgment, wilfully gives false testimony as toa 
matter concerning which he couldn't be mistaken, then you could say: 
I just don't believe part of what he says, or, I believe all that he is 
saying today because I find corroborating testimony, or, I find other 
reasons which convince me. ! 

You are the sole judges of the credibility of witnesses and the 
weight to be given their testimony. But you do have a right to take 
into account any inconsistencies that you might find, or any contradic- 
tions that you find as between what the witness said on the stand here 
and as to what he might have said on some other occasion. | 

Bear in mind, now, you are the sole judges of the facts and 
weigh them as you think is fair and as you believe the inferences from 
the testimony justify. : 

Now, there has been some talk before you about circumstantial 


157 evidence. We do have, in the courts, what we call direct evi- 


dence, that is, the evidence of one or more persons who actually see 
an event or witness it, and then we also have in some instances what 
we call circumstantial evidence, which consists of facts which are 
proved from which the jury may infer, by a process of reasoning or 
inference, that the accused committed the crime that is charged against 
him. | 

If you would find that you could logically draw inferences from 
circumstances that you heard in any criminal case which would con- 
vince you of guilt beyond a reasonable doubt, then you have the right 
to take those circumstances into account. 

I do not indicate to you any view at all that I, as a Judge, would 
have with regard to this case or any case in which I instruct you, be- 
cause you are the sole judges. I do not indicate to you that the circum- 
stances here are strong or that they are weak. You are the ones to 


reach that decision. I simply do say to you that since it has been argued 
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here by counsel that there is circumstantial evidence, you do have a 
right to take any circumstances into account and draw inferences from 
them which you think are reasonable and convince you beyond a reason- 
able doubt. 
Now, when you come to make up your minds as to guilt or inno- 


® 


158 cence in any case in which you act as jurors, you follow a line 
of reasoning that you would follow if you had to make up your minds 
with regard to any important matter arising in your daily lives. You 
have to make major decisions on information that comes to your atten- 
tion when you transact business in your daily lives, or when you have 
to make any major decision. You would listen to what you would hear 
said and you would look at the attitude of the person who is telling you, 
whether he impresses you or not. You would draw reasonable inferen- 
ces. You would discard those that you think are not reasonable. 

That is the process of turning over in your minds, testimony 
that you hear in the Court in a case that you are asked to decide, and 
that is the line of reasoning that you adopt in this case and, indeed, in 
every criminal case you hear, and then applying that kind of reasoning 
and taking into account what I have told you consist of the elements of 
the case. 

If you had no reasonable doubt as to guilt, then you would bring 
in a verdict of guilty as charged. 


If you have, on the other hand, a reasonable doubt, you wauld 


find a verdict of not guilty. 

Have you anything further, Mr. Hantman? 

MR. HANTMAN: Nothing from the Government. 

THE COURT: Mr. Shorter? 

MR. SHORTER: Yes, Your Honor. 

{At the bench:) 

MR, SHORTER: Of course, again, I object to Your Honor's 
denying the instruction as framed. I would like for the Court to say to 
the jury that if they find that the death of the deceased was caused by 
some act of the Defendant, but if they further find that that act was not 
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an unlawful act, if they have a reasonable doubt about it, then they must 
acquit the Defendant. . 

’ - THE COURT: You want to say that even if it was caused by his 
act, it was unlawful? 

MR. SHORTER: Yes; or if they have a reasonable doubt about 
it, 

THE COURT: All right. 

MR. SHORTER: If they find from the evidence and consideration 
of the evidence the hypothesis consistent with innocence. ) 

4 MR. HANTMAN: You have already given it. 

| THE COURT: I think the Supreme Court said we don't have to 

give that any more. I think they have, haven't they? | 

MR. HANTMAN: I think so. | 

THE COURT: I believe there is a case on that. I think itis a 

160 little confusing sometimes, myself. 

MR. SHORTER: I think I would have to object, for the record, 
to Your Honor's instruction to the jury about what the Government's 
theory was, particularly about when Your Honor said it is the Govern- 
ment's theory that the Defendant caused her death in the course of an 
assault. I would object. I think that is purely argumentative. 

THE COURT: Yes, I said that is argument and I told them your 
argument. | 

Well, all right, you have your objection. 

(In open Court:) 

r THE COURT: Members of the jury, we always make it possible 
for the lawyers to suggest to the Judge any point they think, in his 
charge, he may not fully have covered, and Mr. Shorter has asked me 
to state to you that which I thought I had made clear, but if I haven't, I 
will state it to you. , 

If you find this woman came to her death for any cause, even if 
it was at the hands of the Defendant, and he wasn't com mitting an unlaw- 
ful act, or if you have a reasonable doubt about that, then you could find 
him not guilty. 
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In other words, I have told you that in order to find him guilty, 
you must find two things. You must find it beyond a reasonable doubt: 
One, that this Defendant was committing an unlawful act and, second, 
that that unlawful act which he committed caused he death. 


161 Now, if you find that, then you find him guilty as charged. [If 
you have a reasonable doubt as to either one of those two elements, then 


you will find him not guilty. 
You may take the case and select a foreman and try to arrive ata 


unanimous verdict. 


THE CLERK The alternate jurors are excused to report back to 
your court room at 1:45. 


(Whereupon, at 12:25 o'clock p.m., the jurors retired to delib- 


erate on a verdict. ) 
x 
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No. 14372 
QUESTION PRESENTED 


In this manslaughter case, where the defense attempted to 
impeach one of the government witnesses with a prior incon- 
sistent statement as to what was said by the accused when 
found wiping blood from the body of the deceased, and where 
the defense submitted to the trial court a proposed instruction 
to the jury to the effect that if the jury found the witness had 
knowingly stated a material fact under oath and had pre- 
viously testified differently concerning that fact, the jury must, 
as a matter of law, regard the statement of the witness as 
“neutralized” by the prior inconsistent statement, and that 
such testimony could not legally establish the truth of the fact; 
in the opinion of the appellee the following question is pre- 
sented: 

Was it error for the trial court to deny the instruction in 
the form requested and to charge the jury, in effect, that they 
could disregard the entire testimony of the witness or, if they 
found the testimony impressed them as being truthful, because 
corroborated by other evidence or for any other reasons found 
valid, they could give the testimony such weight as in their 
judgment it deserved? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14372 


Masor SuRRATT, JR., APPELLANT 
v. 
Unirep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THH 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 19, 1956, appellant was indicted for violation 
of Title 22, Section 2405 of the D. C. Code (Manslaughter) 
(J. A.1). After trial by jury he was found guilty as indicted 
(J. A. 2). Thereafter, appellant filed a motion for judgment 
of acquittal or in the alternative for a new trial (J. A. 2), which 
the trial court denied by memorandum opinion dated Decem- 
ber 12, 1957 (J. A. 3-5). Appellant was sentenced to impris- 
onment for a term of two to eight years (J. A. 5,6). This 
appeal followed (J. A. 7). 


The trial 


Appellant and the deceased (one Mary Stover) formerly 
lived together at 1422 11th Street NW., in the District of 
Columbia. In the early morning hours of October 20, 1956 
(about 6:00 A. M.), as they arrived at their former residence, 
the deceased asked Ralph Smith, who lived in apartment 2A, 
if she could spend the day there (J. A. 10). Appellant and 
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the deceased had been drinking (J. A. 10). Ralph responded 
in the affirmative and then left the apartment for work, as did 
his neighbor Newton Smith who lived above him in apartment 
3A (J. A. 10,37). When Newton came home for lunch, appel- 
lant and the deceased were in Ralph’s apartment, and had 
been drinking (J. A. 37). When Ralph came home from work 
about 4:30 P. M., appellant and the deceased were in his apart- 
ment drinking (J. A. 11). For the next several hours Ralph, 
appellant, the deceased, and Georgene Smith (Newton's wife) 
did more drinking (J. A. 12). Later that evening, the ceceased 
made some comments to appellant about “the other woman” 
and asked “where her clothing was at” (J. A. 13). At this 
time Newton Smith called Ralph upstairs where they sat for 
about 5 or 10 minutes and had a drink together (J. A. 13, 38). 
Appellant and the deceased were alone in the apartment (J. A. 
13, 38). No one was heard to either enter or leave the prem- 
ises during this time (J. A. 13, 42). After the 5 or 10 minutes 
in Newton’s apartment, Ralph returned downstairs, and upon 
entering his apartment saw the deceased lying on the floor by 
the bed, a paring knife “less than two foot” from her on the 
floor, and appellant wiping blood from her with her blouse 
(J. A. 14). Ralph asked appellant what he had done, and 
appellant replied, “I done stabbed her, but she ain’t hurt bad” 
(J. A. 14). Ralph called Newton downstairs (J. A. 15, 39). 
Newton asked appellant why he had stabbed the deceased, and 
appellant told him it was none of his business (J. A. 15, 39). 
When Newton and Ralph sought to call an ambulance, appel- 
lant said that they wouldn’t need one and that the deceased 
“wasn’t hurt that bad” (J. A. 16,39). Newton also attempted 
to clean deceased’s wound, but did not do so because appellant 
acted as if he did not like it (J. A. 39). The deceased was still 
breathing about 2:00 A. M., but when Ralph awoke in the 
morning she was cold. The police and an ambulance were then 
called (J. A. 17,18). 

Officer Gilmartin arrested appellant about 8:00 A. M. Sun- 
day morning, finding him at home asleep. When the officer 
inquired if appellant had cut the deceased, appellant stated 
“no but that he had a fight with her Saturday night” 
(J. A. 43). 
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Dr Christopher Murphy, Deputy Coroner, testified that he 

performed an autopsy on the deceased (J. A. 33); that the 

“Cause of death in this case was a stab wound of the chest, 

: injuring the heart, causing profuse hemorrhage and shock” 

| (J. A. 34); that an analysis of the alcohol content indicated 

» that deceased was intoxicated (J. A. 34); that a person having 

an alcoholic content in the blood such as that found in the 

deceased (.36%) is “more or less stuporous. dazed and de- 

jected” (J. A. 35); that in such a person there is “muscular 

incoordination and approaching on to the border of paralysis” 

(J. A. 35); that the response and resistance of such a person 

would be “markedly retarded” (J. A. 35); and that it was 

highly improbable that the wound could have been caused by 
falling on the knife (J. A. 34). 

With the permission of the trial judge, appellant read into 
evidence part of the transcript of the Coroner’s inquest where 
Ralph Smith, when asked what appellant said to him, replied, 
“He didn’t say anything”; “I asked him what did he do”; and 
“Said she'll be all right. She ain’t hurt bad”. To the ques- 
tion, “He never told you what happened?” he had replied, 
“No, sir.” (J. A. 51, 52). 

Before final arguments, appellant submitted the following 
proposed instruction to the trial judge: 


Ladies and Gentlemen of the jury, if you find, upon a 
consideration of the evidence in this case, that a witness 
has knowingly stated a material fact under oath, con- 
cerning a matter which the witness could not have rea- 
sonably been mistaken, and that that witness, under 
another oath, had contradicted that fact, or testified 
differently about the same fact, you are instructed, if 
you so find, that the witness’s testimony about the fact : 
has no legal tendency to establish the truth of the fact. 
You are to consider that one statement has neutralized 
the other. 


The Court declined to give the instruction in the form requested 
and amended it to read: 





» 


Ladies and Gentlemen of the jury, if you find, upon 
a consideration of the evidence in this case, that a wit- 
ness has knowingly stated a material fact under oath, 
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concerning a matter which the witness could not have 
reasonably been mistaken, and that that witness, under 
another oath, has contradicted that fact, or testified 
differently about the same fact, you are instructed that 
you may disregard the entire testimony of the witness. 
Other hand, if you find test. of witn. as given this case 
by such a witn. impresses you as truthful, bec. corrob. 
by evd. or for other reasons which you find valid, you 
may give it such weight as in your judgm. it deserves 
(J. &. 7). 


This appeal is taken from the jury’s verdict of guilty. 
STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2405, provides: 


Whoever commits manslaughter shall be punished by 
a fine not exceeding one thousand dollars, or by im- 
prisonment not exceeding fifteen years, or by both such 
fine and imprisonment. 


SUMMARY OF ARGUMENT 


Where the defense sought to impeach one of the witnesses 
for the government with a prior inconsistent statement and 
submitted a proposed instruction which, if given, would have 
deprived the jury of its function to weigh the evidence and 
judge the credibility of the witness, it was proper for the trial 
court to deny the instruction as written and to instruct in 
an amended form that properly instructed the jury as to their 


function. 
ARGUMENT 


I 
The Court’s instruction to the jury was proper 


The sole ground for reversal argued by appellant is an 
alleged error committed by the trial court in refusing to 
instruct the jury in the following language: 


Ladies and Gentlemen of the jury, if you find, upon 
a consideration of the evidence in this case, that a wit- 
ness has knowingly stated a material fact under oath, 
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concerning a matter which the witness could not have 
reasonably been mistaken, and that that witness, under 
another oath, has. contradicted that fact, or testified 
differently about the same fact, you are instructed, if 
you so find, that the witness’s testimony about the fact 
has no legal tendency to establish. the truth of the fact 
(5.4; 7). : 


The trial court refused to instruct in this form and charged 
instead, 





Now, I have indicated to you in the beginning that 
you are the sole judges of the facts in the case. You 
have the right to consider the witnesses, how they im- 
press you. You have the right to draw inferences from 
tetsimony that you have heard. If you should find, 
upon a consideration of the evidence in this case, that 
a witness has knowingly stated a material fact under 
oath concerning a matter which the witness could not 
reasonably have been mistaken and that that witness 
under oath has contradicted that fact or testified dif- 
ferently about the same fact, you are instructed that 
you may disregard the entire testimony of the witness. 

On the other hand, if you should find that the testi- 
mony of any witness, as given in this case, impresses 
you as being truthful, as he gave it here in the Court, 
because it is corroborated by other testimony or for 
any other reasons which you find valid, then you would 
have the right to give it such weight as in your judg- 
ment it deserves. 

What I am saying to you is, that you are the sole 
judges of the testimony of the witnesses, and if you 
have one of them come on the stand who, in your judg- 
ment, wilfully gives false testimony as to a matter con- 
cerning which he couldn’t be mistaken, then you could 
say: I just don’t believe part of what he says, or, I 
believe all that he is saying today because I find cor- 
roborating testimony, or, I find other reasons which 
convince me. 

You are the sole judges of the credibility of witnesses 
and the weight to be given their testimony. But you 
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do have a right to take into account any inconsistencies 

- that you might find, or any contradictions that you find 
as between what the witness said on the stand here and 
as to what he might have said on some other occasion. 
Bear in mind, now, you are the sole judges of the facts 
and weigh them as you think is fair and as you believe 
the inferences from the testimony justify (J. A. 56, 57). 
The action of the trial court was proper. 


The cases cited by appellant do not support his position 
and are distinguishable. (See Southern Motors v. Morton, 154 
S. W. 2d 801, Tenn. (1941).7) The two federal cases cited are 
expression of the triers of the fact in nonjury cases and do not 
relate to jury instructions. In re Gustav Schaefer Co., 103 
F. 2d 237 (6th Cir. 1939); United States ex rel NG Kee Wong 
v. Corsi, 65 F. 2d 564 (2nd Cir. 1933). Appellant relies heavily 
on the decision of the Supreme Court of Tennessee in De Graf- 
enreid, et al. v. Nashville Ry. & Light Co., 162 Tenn. 558, 39 
SW 2d 274 (1931), a civil negligence action. The court con- 
ceded there was technical error in the trial judge’s charge but 
said that from the entire record it did not change the result. 

The effect of appellant’s requested instruction was to take 
away from the jury the right to judge the credibility of the 
witness and to weigh the evidence. It is axiomatic that the 
jurors are the sole judges of the credibility of the witnesses. 
Glasser v. United States, 315 U. S. 60, 80 (1942) ; Thompson v. 
United States, 88 App. D. C. 235, 188 F. 2d 652 (1951) ; Billecz 
v. United States, 87 App. D. C. 274, 184 F. 2d 394 (1950); 
Harris v. United States, 59 App. D. C. 353, 41 F. 2d 976 (1980). 
As this Court stated in Wigfall v. United States, 97 App. D.C. 
252, 230 F. 2d 220 (1956) : 


In our jurisprudence the credibility of witnesses and 
the derivation of the truth from oral testimony are re- 
posed in the hearer of the witnesses. 


7 See also memorandum opinion of trial judge (Laws, C. J.), J. A. 5. 
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In a case in the 3rd Circuit where the trial court directed the 
jury to disregard the testimony of two witnesses, the appellate 
court stated: 


In the learned trial judge’s view, one piece of testi- 
mony “neutralized” another leaving no part of it to be 
considered by the jury. Pieces of evidence do not, like 
the action of chemical elements, so “neutralize” each 
other. In a trial by jury, it is for the jury to determine 
the weight to be given to each piece of evidence prop- 
erly admitted, particularly where the question at issue 
is the credibility of the witness. United States v. 
Michener, 152 F. 2d 880 (3rd Cir. 1945). 


This case demonstrates appellant’s requested instruction was 
erroneous in content. Other federal courts also held that 
where a witness may have, or has, wilfully testified falsely to 
a material fact, the weight and consideration of his testimony 
is for the jury, and the trial court may not, by its instructions 
or otherwise, deprive the jury of this function. Shelton v. 
United States, 83 App. D. C. 257, 169 F. 2d 665 (1948) ; United 
States v. Greenstein, 153 F. 2d 550 (2nd Cir. 1946); Ramos v. 
United States, 12 F. 2d 761 (1st Cir. 1926); Schneider v. 
United States, 57 F. 2d 454 (3rd Cir. 1932); Shecil v. United 
States, 226 Fed. 184 (7th Cir. 1915); Mason v. United Staies, 
95 F. 2d 612 (Sth Cir. 1938); United States v. Rutkin, 189 
F. 2d 431 (8rd Cir. 1951). 

This Court has specifically ruled in a manner contrary to 
appellant’s contention in Shelton v. United States, supra. 
There, the principal witness’ testimony was different from 
that he had given in another case. The defense argued that 
the witness had committed perjury and that it vitiated the 
whole case against the defendant, there being no other evi- 
dence to link him with the crimes charged. This Court in 
refusing to accept defendant’s argument stated: 


The maxim, “Falsus in uno, falsus in omnibus,” as 
applied to witnesses, is not an inflexible rule of evidence, 
nor is it mandatory; the trial court need not require the 
jury to disregard a witness’ testimony altogether even 
if it is proved or conceded to be false in part. * * * 
Under our judicial system the jury alone is charged with 
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forming a conclusion as to the truth of the testimony 
offered. 


See also Gordon v. United States, 53 App. D. C. 154, 289 Fed. 
552 (1923) ; Lyles v. United States, 20 App. D. C. 559 (1902) ; 
Lee Wong Sing v. Cottone, 74 App. D. C. 374, 123 F. 2d 169 
(1941). 

The 6th Circuit carefully and exhaustively discussed this 
subject in Norfolk & W. Ry. Co. v. McKensie, 116 F. 2d 632 
(6th Cir. 1941), wherein it said, at page 635, 


Appellee’s testimony, taken as a whole, is a mixture 
of truth and falsehood. * * * The jury may disregard 
the evidence altogether and should do so if the witness 
has wilfully sworn falsely to a material fact in the case 
but they may not be required to do so by the court. 
The jury is the sole judge of the credibility of wit- 
nesses and any instruction thereon is merely advisory. 
There is no positive rule of law which excludes evidence 
from consideration entirely on account of the wilful 
falsehood of a witness as to some portion of his testi- 
mony. Such disregard of his oath is enough to justify 
the belief that the witness is capable of falsification on 
all matters about which he testifies but, once a witness 
is determined by the judge to be qualified to speak, the 
weight and credibility of every portion of his testimony 
is for the jury. Under our judicial system, the jury 
alone is charged with forming a conclusion as to the 
truth of the testimony offered. [Emphasis supplied.] 


It is apparent that the trial court’s charge was correct. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Ourver GascH, 
Umited States Attorney. 
Cart W. BELCHER, 
ALFRED HANTMAN, 
Epear T. BELLINGER, 
Assistant United States Attorneys. 
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